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Chapter 1: INTRODUCTORY. 

A. AUTHORITY. 

For some years pas t  the Assurance Fund established under the provisions 
of the  previously enacted laws f o r  t he  cer t i f ica t ion  of land t i t l e s  has been 
overdrawn a s  the  r e s u l t  of a court  decree. Applications f o r  o r ig ina l  c e r t i f i -  
cates  of t i t l e  have ceased t o  be made, and the  holders of a large number of 
ce r t i f i ca t e s  have found themselves with no f inanc ia l  protection as f a r  as the 
reg is t ra t ion  system i s  concerned. Feeling tha t  the circumstances warranted 
remedial act ion and t h a t  the  part ic ipants  in the State 's  land t i t l e  regis t ra-  
t i on  system were possibly en t i t l ed  t o  some form of r e l i e f ,  the  S t a t e  Legisla- 
ture  directed t h a t  t h e  survey on which t h i s  report  i s  based be made and 
provided funds f o r  the purpose. This was accomplished by the following i t e m  
contained in the Budget Act of 19h9: 

"For comprehensive survey and report  with recommendations to 
the Legislature on the land t i t l e  law, commonly called the 
Torrens T i t l e  Law, Division of S ta te  Lands, Department of 
Finance, payable from the  S ta te  Lands Act Fund ---------- 10,000" 

Section 6211 of the  Public Resources Code of the S t a t e  of California 
reads a s  follows : 

"Land t i t l e s :  Inspection and investigations : Reports and 
recommendations. The Commission may, not  more often than 
once in two years, inspect and investigate conditions in 
the various counties i n  respect to l and i t i t l e s .  It s h a l l  
annually report  thereon to the Governor and shal l ,  p r ior  
t o  each regular session, report  t o  t he  Legislature, making 
such recommendations as it deems proper and necessary. The 
commission may consult with and advise county reg is t ra rs  of 
land t i t l e s  and make such suggestions and recommendations 
t o  them as it deems desirable." 

Therefore, under the authority and by direction of the two foregoing 
l e g i s l a t i v e  enactments, t h i s  report  is submitted. 

B. PROCEDURE - IN PJIGIS'IWTION -- OF TITLE. 

The procedure followed in regis ter jng r e a l  property i n  Caljfornia and 
in obtaining a cer t i f ica te  of t l t l e  therefor is s imilar  t o  t h a t  used i n  an 
ordinary ci.vil court action. It requires the f i l i n g  of a pet i t ion,  similar 
to a complaint, the giving of notice to interested persons by personal 
service  o r  by publication, a court hearing similar to those i n  ordinary 
court  actions, and a decree rendered by the  court and entered i n  the same 
manner as  a judgment. A decree r e su l t s  which purports to be a conclusive 
determination of a l l  persons' i n t e r e s t s  i n  the  property. 



The decree orders the Registrar of Ti t les  t o  issue a ce r t i f i ca t e  of 
t i t l e  which s t a t e s  who owns the property and what in te res t s  others have i n  
it. It lists a11 proven l iens ,  encumbrances and other charges against the 
land. 

After property has once been brought under the provisions of the Land 
T i t l e  Law, subsequent t ransfers  of t ha t  property are  made by f i l i n g  the deed 
with the Registrar, together with the duplicate of the c e r t i f i c a t e  of t i t l e ,  
and having a new c e r t i f i c a t e  issued by the Registrar. 

C. LEGISLATIVE HISTORY. 

In 1893 the S t a t e  Legislature provided f o r  a Legislative Co.mmission of 
f i ve  members, with instructions to examine and report  on the Torrens land 
t i t l e  a c t  of Australia. A s  a r e su l t  there was  approved on March 17, 1897, 
an act "for t he  cer t i f ica t ion  of land t i t l e s  and the simplification of trans- 
f e r  of r e a l  estate." This law l ay  dormant f o r  eleven years, the  f i r s t  
c e r t i f i c a t e  thereunder being issued in 1905. 

The wMcEnernyn o r  "Burnt Recordsw Act of 1906 accounts f o r  some o f t h e  
i n e r t i a  t h a t  prevailed, as  t h i s  law provided a means of establishing owner- 
sh ip  of land by jud ic ia l  procedure where the public records had been 
destroyed by the San Francisco f i r e .  

The reg is t ra t ion  system did not r e a l l y  become act ive i n  California 
u n t i l  a new Land T i t l e  Lav..tiecame effect ive i n  1915 as t he  r e s u l t  of an 
i n i t i a t i v e  measure enacted a t  the  general election of November 3, 1 9 a .  
While t h i s  a c t  has been supplemented in cer ta in  minor respects, it has been 
amended only once. Chapter 293 of the Statutes  of 19&9, providing f o r  the  
withdrawal of lands fmm the reg is t ra t ion  system, was approved a t  the  
general e lec t ion  of 1950. Since the basic law is the n s u l t  of an i n i t i a t i v e  
measure, amenhents likewise require a vote of t he  people a t  a general elec- 
t ion.  The enectrment of amendments is thus slow and cumbersome. 

D. PKFSENT STATUS OF LAND TITLE SYSTEM. ---- 
The cons t i tu t iona l i ty  of California 's  o r ig ina l  Land Ti t le  System was 

sustained in the  courts i n  the case of Robinson vs. Kerrigan, 1.51 C a l .  LO, 
90 P. 129 (1907). Subsequent cases have appeared t o  assume the applicabil- 
i t y  of t he  decision in t h a t  case t o  t he  new s t a t u t e  of 1915. There have 
been a number of court  decisions, however, which have tended to weaken the 
v a l i d i t y  of a certifica+,e of t i t l e .  With reference to this si tuat ion,  
Professor Richard R. Powell, i n  h i s  book en t i t l ed  "Registration of t h e  
n t l e  t o  Land in the  S t a t e  of New Pork", s t z t e s  that:  

". . .reliance upon a c e r t i f i c a t e  of t i t l e  was unsafe i f  (a) some 
holder of a record in t e r e s t  a t  the time of reg is t ra t ion  had not 
been joined; o r  (b) the pe t i t ion  f a i l ed  t o  reveal t ha t  t he  lands 
were tidelands so as to make the joinder of the s t a t e  a necessary 



ac t ;  o r  (c )  an inspection of the  premises would put one upon 
not ice  as t o  outstanding rights;  o r  (d)  i f  there were irregu- 
l a r i t i e s  in the reg is t ra t ion  proceeding. ... 'I 

The almost complete cessation of ac t iv i ty  in the California Land T i t l e  
System came as  the r e s u l t  of the  case en t i t l ed  G i l l  vs. Frances Investment 
Company. A c e r t i f i c a t e  of reg is t ra t ion  had been issued on cer ta in  property 
which had appeared t o  be unincumbered. A mortgage had existed, however, 
which was l a t e r  enforced against  a subsequent transferee who brought s u i t  
against  t he  S t a t e  Assurance Fund. A judgment was obtained against  the  fund 
in 1937 in the  amount of $k8,000, plus i n t e r e s t  a t  ?%, wfiich not only 
exhausted t h e  fund but a l so  l e f t  a d e f i c i t  which, with accrued in te res t ,  
amounted t o  $7,921.21 on June 30, 1952. Reports have indicated t h a t  between 
1937 and 19b9 only four or ig ina l  ce r t i f i ca t e s  of t i t l e  had been issued in 
the e n t i r e  s ta te ,  the l a t e s t  reg is t ra t ion  being in 19L;. 

On January 10, 1952, the Division of S t a t e  Lands advised the Governor 
(pursuant b the  provisions of Section 6 2 l l  of the Public Resources Code) 
t h a t  reports  of a c t i v i t i e s  f r o m  t he  twenty-one counties of the s t a t e  in 
which the reg is t ra t ion  system was i n  e f f ec t  showed total issuances of cer- 
t i f i c a t e s  of t i t l e  as  follows: 

Alameda 2 13 San Bernardino 17,617 
Fresno 131 San Diego 11,168 
Hwnboldt b52 San Francisco 3k 
Imperial 80 San Luis Obispo 9 
1W-0 5 Santa Barbara 1,629 
Kern 227 Santa Cruz 693 
Los Angeles 219,222 Sierra  8 
Merced 1 Sonoma 1,307 
Mono 5 Rilare 1u 
Orange lL, 582 Ventura 7 
Riverside k53 

Thirty-seven counties have reported as  having had no transactions whatever 
under t he  Land T i t l e  Law. 

CONDUCT OF SURVEY. - 
Item 26 of the  minutes of the meeting of the  S t a t e  h n d s  Commission of 

December 21, 19&, reads in pa r t  as  follons: 

"The Commission was informed t h a t  i n  accordance with the authoritg 
granted the S t a t e  Lands Conrmission by way of a spec ia l  l eg i s l a t i ve  
appropriation f o r  t he  purpose, the Executive Officer recommends 
t h a t  the C o d s s i o n ' s  mandate to make a 'comprehensive survey and 
report  on the Torrens T i t l e  Act of California8 t o  the  Legislature, 
be carr ied out by means of writ ten reports to t h e  Conunission by 
qual i f ied experts in the  f i e l d  of land reg is t ra t ion  and recording 
systems. 



"For t h i s  purpose it is proposed tha t  the surveys be conducted and 
the reports be prepared a s  follows: 

1. Field surveys and compilation of s t a t i s t i c a l  and procedural 
data  w i l l  be conducted: 

a. S ta te  of California, by Division S ta f f .  
b. Cook County, I l l i no i s ,  by I l l i n o i s  Attorney. 
c. S t a t e  of Massachusetts, by Massachusetts Attorney. 

2. Consultation and general supervision over f i e l d  surveys and 
compilations, by Massachusetts Attorney. 

3. Compilation of l eg i s l a t i ve  history, and review and analysis 
of laws and court decisions: 

a. For California, by School of Law, University of 
Southern California. 

b. For I l l i n o i s  and Hassachusetts, by Massachusetts 
Attorney. 

Li . Conclusions : 

a. Main features  of good forms of recordation and regis- 
t r a t i o n  systems, by Massachusetts Attorney. 

b. Applicability t o  California, by School of Law, 
University .pf Southern California. 

5. Recommendations: by S ta t e  Lands Conmission and Division 
S ta f f .  

"To effectuate  the  foregoing program, it i s  proposed to contract  
f o r  the services of Mr. James C. Short of Chicago, I l l i no i s ,  an 
a t torney of over 20 years '  experience i n  Cook County where the 
Torrens system has been used extensively. To him will be 
assigned the f i e l d  survey and compilations f o r  t h a t  area.  

"The f i e l d  surveys and compilations f o r  the  S ta te  of Massachu- 
s e t t s  and the operations cal led for  in Items 2, 3b, and ka above 
a r e  proposed t o  be contracted f o r  u i t h  Mr.  Nathaniel C. Bidwell 
of Boston, Massachusetts. M r .  Bidwell i s  a former Assistant 
Attorney General of t h a t  S t a t e  and has had a long experience i n  
land t i t l e  matters there. The S ta t e  of Massachusetts i s  known 
t o  be outstanding i n  i ts  land t i t l e  laws and t h e i r  administra- 
t ion.  

" A t  t he  suggestion of the  Commission at  i t s  meeting of November 21, 
1949, conferences were had with the Dean of the School of Law, 
University of Southern California, with regard to &at  portions 
of the e n t i r e  study it v i ~ h '  undertake. A s  a r e su l t  the assign- 
ments i n  I t e m  3a and Ilb were tentat ively agreed upon." 



H y  resolntion the S ta te  Lands Corrnis sion approved the pro?,ran and aut.hori zed 
the negot;iation and exewtion of the necessarJ. contracts. me s b d i e s  
a s s i c e d  were duly made, and reports rmdrred.  The report  of the irn!.vws<+.y 
of Southern California, School of Law, was prepared bj I.liss Gertmvie Green- 
~ a r t l ,  Attorney a t  t w ,  and edited k y  Professor 14offatt Hanrock; a l l  G* j:, i s  
reproduced in  t.his report .  The other reports heve been -thoron~-hly reviewed 
and Tom the basis of some of the conclusions nlade. 



Chapter 2 : CONCL1)SIONS. 

I n  the reports made by the School of Law, University of Southern Cali- 
fornia, and by Ilr. Nathaniel C. Bidwell it has been emphasized t h a t  no regis- 
t r a t i on  system could operate successfully an* e f f i c i en t ly  i n  the  absence of 
a good rewrding system. This is f o r  the reason tha t  the  l a t t e r  forms the 
basis f o r  the t i t l e  search and the preparation of an accurate ahs t rac t  of 
t i t l e  which i s  a most important prerenuisite t o  the issuance of a cer t i f icate .  
The following cnnclusions may be drawn from the material i n  these two reports 
regarding the more important defects i n  the California system of recording: 

1. Grantor-grantee index books i n  use by Recorders require exhaustive 
and cumbersome searches through a chain of transactions and former 
owners t o  determine k i th  reasonable accuracy the his tory of t i t l e  
t o  a piece of property and encumbrances of record asa ins t  it. The 
chances of eryors and omissions a r e  mvr. 

2. No l e g a l  descriptj-on i s  contained i n  the  index, making it necessaq  
f o r  each document given by any one i n  the chain of t i t l e  t o  be 
examined t o  determine i t s  effect ,  i f  any, on the prop,:rty i n  ques- 
t ion.  

3. Important records a r e  kept separately i n  various off ices  other than 
t h a t  of the  Recorder. The County Clerk's o f f ice  must be consulted, 
and the  County Tax Collector's office;  also the records of the Pro- 
bate and Bankruptcy Courts, and the assessment offices.  This 
s i t ua t ion  leads t o  omissions and inaccuracies, and i s  cumbersome. 

h. A grantee i s  refluired to search a l l  deeds i n  the record executed by 
the  grantor which convey neizhboriq  lands t o  discover r e s t r i c t i ons  
against  the  land the p a n t e e  acquires. 

5. Tne records i n  the Ro:or4er's off'ices i n  the la rger  count,ies a r e  
buLL3- and voli~mir~ous, making the t i t l e  search Irocess a cumbersome 
.JI,f..  

6 .  Adverse p o s s ~ s s j o ~ ,  l ark  of rapacity, and fraud a re  not a matter 
of record. 

A s  t o  the  r eg i s t r a t i on  syst.em, the  reports of those employed t o  make the 
survey lead t o  ihe  fol lokiq:  ccnc111sions a s  to i ts  importmt defects: 

1. The S ta t e  Assurance Fund has been proven to  he w l n w a b l e  and w i l l  
cont ime to be so as  long as it attempts to insure the oripinal 
cer t2f icate  of tit.1.e a s  well as errors  t ha t  occnrreri following 



original  regis t ra t ion,  as long as  i t  has to cope with increased 
valuation with no increase in contribution to the Fund., and a s  long 
as  determination of the  issuance of a ce r t i f i ca t e  of t i t l e  r e s t s  
upon abstracts  t h a t  a r e  based upon a faul ty  recording system. 

The Land T i t l e  Law provides f o r  inadequate fees  t o  support the 
system, thus contributing t o  the tendency t o  employ insuf f ic ien t  
and unskilled personnel to operate it. 

The s ta tu tory  requirement of a contribution of one one-tenth of 
one per cent of the  assessed valuation of t he  property a t  the  time 
of i ts  reg is t ra t ion  resulted i n  an assurance fund t h a t  was too 
small to c a m  the  obligations t ha t  it was called upon t o  meet. 

Suf f ic ien t  doubt ex is t s  about the  va l id i ty  of a ce r t i f i ca t e  of 
t i t l e  to have resulted i n  exarrjnations of t i t l e  going back of the 
last c e r t i f i c a t e  even though the Land T i t l e  Law i s  t o  t he  contrary. 

The Land T i t l e  System en ta i l s  the f i l i n g  of more documents in a 
transaction than does the Recording System, and more elaborate 
records must be kept i n  the Regis t rar ' s  office;  consequently the 
probabili ty of occurrence of errors  i s  greater.  

A c e r t i f i c a t e  of t i t l e  merely shows a swnmary of encumbrances; 
in maqj instsnces reference t o  the ac tua l  docunents (on f i l e  with 
the Registrar)  and t h e i r  in terpreta t ion by an attorney i s  neces- 
sary. 

Property may not be acquired by adve r sepsses s ion  under t he  
reg is t ra t ion  system once it has been registered. The Massachu- 
s e t t s  Land T i t l e  Law permits such form of acquisition. 

Through fraud and defects in the or ig ina l  reg is t ra t ion  proceed- 
ings a purchaser of registered proper* may be subject  to 
i n t e r e s t s  which do not  appear on the cer t i f ica te .  He may a l s o  
su f f e r  l o s s  through a forgery of h i s  ce r t i f i ca t e  of t i t l e .  

A cert if icat .e of t i t l e  issued subsequent t o  an i n i t i a l  c e r t i f i c a t e  
cannot have the lega l  sta tus  of the first one, which has t he  back- 
ing  of a court  decree, because it i s  based upon an in te rpre ta t ion  
by the  Registrar of documents f i l e d  with him. 

Costs to the  a m e r  of a parcel  of land t h a t  is under t he  regis t ra-  
t ion s y s t e m ,  f o r  services and protection equivalent to t h a t  
afforded by the recordation and land t i t l e  insurance system, a re  
equal to and often greater than the  costs of the l a t t e r ;  in addi- 
t i on  there  is a subs tan t ia l  subsidy of public funds. 



It is apparent that in equity t o  the large number of holciers of c e r t i f i -  
cates of t i t l e  issued under laws which created a fau l ty  system, some action 
should be taken by way of a remedy. Only two al ternat ives  appear t o  be 
practical:  Either abolish the Land T i t l e  S y s h  mt i r e ly ,  by appropriate 
means; o r  provide f o r  a new system, with the defects i n  the present one 
removed, t o  which ce r t i f i ca t e  holders under the existing system could trans- 
fer .  What a r e  believed t o  be appropriate s teps  to accomplish e i ther  alterna- 
t i v e  a r e  discussed i n  w h a t  f o l low:  

A. ABOLISHMPXT OF LAID TITLE SYSTEM. --- 
The exis t ing Land T i t l e  System has resulted i n  the issuance of over 

270,000 ce r t i f i ca t e s  of t i t l e ,  both or iginal  and subsequent, with probably 
about 70,000 parcels of property involved. Voluntary withdrawal from t h i s  
system has been provided f o r  by Chapter 293, Statutes  of 19L9. By following 
the procedures s e t  fo r th  i n  tha t  act ,  paying the Registrar a f e e  of 3 0  f o r  
services rendered by h is  office,  plus the Recorder's fees  f o r  recording and 
indexing a ce r t i f i ca t e  of discharge and the cancelled last ce r t i f i ca t e  of 
t i t l e ,  an owner w i l l  have withdrawn h is  property from the Land T i t l e  System 
and the fac t  thereof w i l l  have been recorded. Whatever protection the  Land 
T i t l e  System afforded par t ies  of i n t e r e s t  i n  the property up to the time of 
recording of the  withdraw1 is to remain uninpaired. Withdrawals a r e  being 
made a t  the  r a t e  of approldmately 2000 parcels per year currently. 

This process may be considered t o  be the equivalent of a voluntary trans- 
f e r  to the  Recording System. I f  nothing fur ther  i s  done by way of legis la t ion 
and a referendum it may reasonably be expected t h a t  a complete t ransfer  t o  the 
Recoding System would r e s u l t  i n  perhaps f i f t een  t o  twenty years. This would 
be t h e  simplest solution to the problem of abol i shhe  the Land T i t l e  System, 
but it cannot be recommended because of the large loss  in public funds resul t -  
ing from continuing the  present system over t h a t  length of time. Annual losses 
a r e  currently well i n  excess of $100,000. 

The mechanics of abolishment of the Land T i t l e  System might best  be put 
Fnto operation through passage of a b i l l  by the  S ta t e  Legislature and i ts  
subsequent approval by the  voters of the  S ta te  a t  a general election. Such a 
b i l l  should provide fo r  the a c t  to become effect ive a t  some d a t e  well into the 
future,  perhaps f i v e  years a f t e r  the date  of the general election a t  which it 
is approved. This is f o r  the purpose of providing ample notice t o  a l l  par t ies  
a t  i n t e r e s t  and to allow suf f ic ien t  time fo r  the processing of a l l  withdrawals 
from the  system. 

Making such withdrawal o r  t ransfer  mandatory might be claimed t o  have 
deprived holders of ce r t i f i ca t e s  of t i t l e  of r ights  o r  privileges without jus t  
compensation. However, in view of the condition of the Assurance Fund and of 
the  other  defects previously noted in t h i s  report, i t  is d i f f i c u l t  t o  see how 
any fu tu re  transactions under the  existing system can be proven t o  possess 
anything more of value than would be the case were  t h a t  s y s t e . ~  abolished. 

Actual termination of the system might be effected by a provision i n  the 
b i l l  which uould discontinue completely the issuance of ce r t i f i ca t e s  of t i t l e  



of  dU kinds as of the selected effect ive date. Care should be taken not  t o  
impair o r  diminish r igh ts  of all par t ies  of i n t e re s t  i n  the properties 
involved as such r ights  existed a t  t h e  time of withdrawal. 

B. TRAhrSFER - TO REVISD Uh?) TITLE SYSTEL -- 
Consideration has been given t o  correcting the defects in the existing 

Land T i t l e  Law by amendment of t h a t  l a w  i t s e l f .  It might be possible t o  do 
th i s ,  b u t t h e r e  appear to be too many pract ical  d i f f icu l t ies .  If, f o r  
instance, the  l a w  were t o  be amended so that the Assurance Fund would protect  
only against  errors  ar is ing subsequent to the issuance of the or iginal  ce r t i f i -  
cate of t i t l e ,  it migh tue l l  be claimed t h a t  certain present holders of cer- 
t i f i c a t e s  had been deprived of protection against errors  i n  the or iginal  
ce r t i f i ca t e .  A change in the schedule of fees or in the  amount required to 
be paid into the  Assurance Fund might be handled by amendment, but there would 
r e s u l t  t h e  problem of what to do wi th  present ce r t i f i ca t e  holders. 

These and other similar complications lead t o  the  conclusion t h a t  it 
would be be t t e r  t o  provide f o r  termination of the present Land T i t l e  System i n  
the  manner suggested in "An of t h i s  chapter, above, and for  t ransfer  t o  the 
Recordation System o r  to a new Land T i t l e  System a t  the option of the holders 
of e lds t ing  cer t i f icates .  All neu regis t ra t ions would come d i rec t ly  m6er  the 
new sys tem . 

If t h i s  a l ternat ive i s  to become a real i ty ,  an en t i re ly  new land t i t l e  
l a w  should be drafted. It could contain many of the provisions of the  exist-  
i n g  law, and should incorporate the following changes or additions: 

1. The Assurance Fund should be applicable only f o r  e r rors  or omis- 
sions occurring a f t e r  issuance of the  or iginal  ce r t i f i ca t e  of t i t l e .  

2. There should be a limit as t o  the amount of l i a b i l i w  i n  any one 
case, probably the assessed valuation of the i n t e r e s t  o r  e s t a t e  
concerned a t  the  time the  l o s s  occurred. 

3. A charge should be made upon the issuance of each subsequent c e r t i f i -  
cate  of t i t l e  fo r  augmenting the Assurance Fund. This charge should 
be re la ted  t o  the assessed value of the property a t  the time of 
issuance of the  subsequent ~ e r t i f ~ c a t e .  

& Fees f o r  services performed by the Registrar's off ice  should be nore 
closely related to the  costs of such services. 

5. Examiners of t i t l e  should be appointed by the Court, and should be 
paid out of funds accruing t o  the county out  of fees  f o r  services 
rendered i n  the  R e ~ i s t r a r ' s  office. 

6. There should be a Sta te  Inspector of Land T i t l e  Registration i n  the 
Division of S ta te  Lands t o  carry out the  specif ic  dut ies  assigned to 
the  Sta te  Lands Commission i n  Section 6211 of t h e  Public Resources 
Code and i n  par t icular  t o  consult with county reg is t ra rs  of land 
t i t l e s  and make such sug<estions and recommendations t o  them as 
deemed desirahle with  a view t o  improving methods used and assigning 
adequate and competent personnel. 



7. Provision should be made f o r  referendum elections i n  each county 
s o  t h a t  the voters i n  each can decide f o r  themselves which a l t e r -  
nat ive should prevail  within the county. 

In  the  report  of M r .  Nathaniel B. Bidwell it was recommended t h a t  con- 
sideration be given to the creation of one or more Land Courts i n  California 
similar t o  t h a t  which has been i n  existence f o r  over f i f t y  years i n  Massa- 
chusetts. The jurisdiction of such a court i s  confined solely t o  land t i t l e s ,  
and the members of the court and i t s  s t a f f  a re  ski l led and experienced i n  land 
t i t l e  matters. While the principal ac t iv i ty  of such a court is with respect 
t o  procedures re la ted t o  land t i t l e  registrations,  all types of judicial  
actions involving land t i t l e s  a re  handled, such as quie t  t i t l e  actions, fore- 
closure and redemption proceedings re la t ing  to t a x  t i t l e s ,  etc.  

The creation of one o r  more Lard Courts in California would require a 
major reorganization of t h e  judicial  system of the State,  and it i s  believed 
t h a t  the r e s u l t s  t h a t  would be obtained would not  just i fg  such action. 
Accordingly t h e i r  establishment i s  opposed. 

CHANGES I N  RECORDATION SYSTPI. - 
A s  s ta ted  previously, no land t i t l e  system can operate sa t i s fac tor i ly  

without a good recording system. Therefore, whether e i ther  of the foregoing 
a l te rna tes  is ult imately adopted, cer ta in  changes a re  indicated in the laws 
of California pertaining to the recording of deeds and other instruments 
re la t ing  to real property. These changes can be accomplished without recourse 
to a referendum, as  the basic l a w s  were leg is la t ive  enactments only. The 
changes recommended are: ' 

1. Grantor-grantee indexes should show a legal  description of the  
property involved. 

2. Tract indexes should be provided so tha t  a l l  transactions involv- 
i ng  a specif ic  parcel of property would be l i s t e d  on a page 
containing a l ega l  description of the property involved. 

3. A l l  records of t ransfers  of o r  encumbrances on property should be 
recorded in the same office, i.e., the Recorder's. 

I N  CONCLUSION. D. - 
Even though a neu land t i t l e  system i s  adopted with the revisions sug- 

gested in Section B of Chapter 3, above, it is not believed t h a t  it can be 
made t o  operate a s  effect ively and econonically as  can the recordation system. 
It muld be unwise to attempt t o  remedy the present unsatisfactory condition? 
by appropriating S ta te  monies to restore  the Assurance Fund; the vulnerability 
of the fund muld  s t i l l  exist .  It is therefore recommended t h a t  the Land 
T i t l e  System of California, as  provided for  by the in i s t i ve  enactment, of 
November 3, 1914, be abolished, and t h a t  the State  Legislature recommend to 
the  electora'te the adoption of a measure tha t  w i l l  accomplish t h i s  end. 



It would appear t h a t  those uho own property f o r  which c e r t i f i c a t e s  of t i t l e  
have been issued are  not f u l l y  aware of the  defects in the Land T i t l e  System 
and of the  f a c t  t h a t  the costs of supporting this system are great ly  i n  
excess of any benefits  received. It i s  accordingly recommended t h a t  the 
SUEMARY Al;D RECOTQEDATIOh3 of t h i s  report  be given wide distribution.  

JLanuary 16, 1953 
(Date) 

January 17. 1953 
Date) 
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HISTCBICAL B.ACYKGK3UPD 1. - -- -.. -- 
Contraq  t o  popular belief the system of Registration of Ti t les  as 

opposed t3  Recordins of documents dea1i.n~ with t i t l e s  i s  of early origin. 
It has been discovered t h a t  such a system was i n  use in Eoknia  i n  the  13th  
centuq<.(l) Its modern use i n  Europe dates from 1836 and has been used t o  
some exten.t i n  Germany, Austria, Hungary, Switzerland, and France. Zngland 
adopt& a T i t l e  Registration System in 1862, but it has not been used there  
t o  aqy great  extent. Tie coun tq  of Australia adopted a wmpulsory system 
of R e ~ i s t r a t i o n  in 1858, through the concerted e f fo r t s  of S i r  Robert Torrens. 
Due t o  h i s  ac t ive  par t ic ipat ion i n  connection with the Registration System 
i t ,  has been cal led the "Torrens System." This leads the m a j o r i e  of people 
t o  f e e l  t ha t  the Re;F:.fration .cystem began jn Amtra j ia  originally-, bit as  
shown above its be;.innines can be traced back to early days on the continent. 
Zevera3 Canadian provinces followed Australia in  adopting the so-called Torrens 
System and i ts  operation has been qui te  successful both i n  Australia and the 
Cahadian provinces. (2)  

Jus t  hefore the  t u rn  of the century, wri ters  i n  the United States  became 
very interested i n  the  Registration System as  a method of Land Refom. 
I l l i n o i s  adopted the f i r s t  s t a tu t e  creatint: the Torrens System i n  the United 
S ta t e s  i n  1895. Ohio, Y!ssachusrtts, and Ca1ifornj.a then adopted the system 
a t  approximately the same time. A t  the present time there are  15 s t a t e s  
which have adopted the Torr.ens System.(3) The system has not been well re- 
ceived by the general public i n  the United States  and i n  many instances has 
functioned very poorly. This has been caused by many factors ,  such a s  the 
addit innal work involved; the re fusa l  of the  people to use the system due to  
ignorance and ine r t i a ;  c o n s t i t n t i o ~ ~ a l  problems which a r e  not present in the 
European countries and English D o n i ~ o n s ,  and f ina l ly ,  court decisions which 
have sapped the system of its effectiveness i n  achieving a system i n  which a 
c e r t i f i c a t e  of t i t l e  i s  conclusive evidence of t i t l e  and can be completely 
r e l i ed  on by the purchaser. These problem as they affect. the functioning of 
the system i n  Cal-fornia w i l l  be discussed a t  length in subsequent sections 
of t h i s  paper. 

I n  1893 a Legislative Comiissjon of f i ve  was anpointed "for the purpose 
of e m i n i r r ~  and reporting t o  the  L e g i s l a t u r ~  on the Torrens land t ransfer  
a c t  of Australia."(b) 

In 1897 the  first Torrens s t a tu t e  was adopted i n  California. It was en- 
t i t l e d  "An Act f o r  t he  ce r t i f i ca t ion  of land t i t l e s  and the simplification of 
t he  t ransfer  of r e a l  e ~ t a t , e . ~ ~ ( S )  The s t a t u t e  consisted of 116 sections. Only 
one case was decided under t h i s  s ta tu te .  This was the case of Robinson - v 
Kerrigan,(6) which upheld the cons t . i tu t iona l i t~  of the 1897 s ta tu te .  



The 1897 s t a tu t e  was replaced by an i n i t i a t i v e  measure enacted by the 
people of t he  S t a t e  of California a t  the  General Election held November 3, 
191h. The new s ta tu te ,  en t i t l ed  the "Land T i t l e  Lag1 became effect ive i n  
1915.(7) 

The 1915 s t a t u t e  revised the wording of the  sections of the  old s t a t n t e  
and expanded some of tnea. The 1915 s t a t u t e  consists of 115 sections.!&?) I t  
has not been considered necessarg to  indicate the exact changes i n  each section 
of the s t a t a t e  s ince the 1897 s t a tu t e  has been com?lstel:? su~erseded by the 
1915 s t a t u t e  and only one case was d e c i d d  under the 1897 s ta tute .  The dis-  
cussion of this paper w i l l  be confined to the problems rajsed b;r the 1Q15 
s ta tu te ,  en t i t l ed  the "Land T i t l e  Law," with the exceptim of the discussion 
of t h i s  one case. 

The 1915 s t a t u t e  was supplemented i n  1917 Sjr an a c t  which defined the 
dut ies  of the  Surveyor General i n  respect to t i t l e  r eg i s t r s t i on  anq p?eyra-  
t i o n  of fom5.(9) 

Two s t a t u t e s  have been passed which a f f ec t  tho Land T i t l e  Law, b - ~ t  which 
do not actual ly  amend the s ta tute .  These a r e  C'ectim 51r2 of the Code of Civi l  
Procedure, which provides f o r  cer ta in  notations which must be made when an 
attachment i s  levied on registered p r o p e r t ~ , ( l 0 )  anc! Secti2n 1223 of the  ?ro- 
bate Code which requires a court  order to s e l l  r e ~ i s t e r e r i  mo;3erty issued in 
connection with a Probate proceeding t o  d i r ec t  the Reris t rar  to issue a new 
c e r t i f i c a t e  of t i t l e .  (11) 

There had been no actual  amendment o r  chance i n  the 1915 s ta t . l~te  u n t i l  
Novenber 1950. A t  t h a t  t i ne  an e lect ion was h e l ~ i  i~ waich a mc?sure was 
adopted by the People of tine S t a t e  of California amending thp 1915 s t a tu t e  
t o  allow persons whose property was registered u d e r  the  Torrens Act to with- 
draw t h e i r  property and re turn  it t o  the General Recordin: Syste-.(l2) 

The cons t i tu t iona l i ty  of the 1897 stat71te was challsnged in h e  case of 
RoSinson - v - Kerrigan(13) and upheld by the Sqreme Court of CalLfornia. The 
cons t i tu t iona l i ty  of the en t i r e  system has never afain  been cha l len~ed  and 
it has been assumed i n  the case of Frances Investment Co. v Suwrior  C ~ u r t ( l l r )  - -------- 
that the holding in ---- Zobinson v -. Kerri5an .-- i s  applicable to t h e m a T < t x  

The grounds f o r  a t tack i n  ---.-- Robinson - v : ; e r r -  were as follows: 

1. The Land T i t l e  Law provirles t ha t  service by publication i n  a news- 
paper f o r  four  weeks i s  su f f i c i en t  t o  $.ve notice of the pendmcy of re;.is- 
t r a t i o n  proceed in;^ to those persons uho a re  unknown to t h ~  p a r e  seeking 
r eg i s t r a t i on  of h i s  property, but  who nevertheless have an in t e r e s t  i n  the 
property nhich it i s  sought t o  have registered.  This provision of the Lazd 
T i t l e  b w  was attacked a s  a violat ion of the United States  Constitution 



since it deprived persons of thei r  property uithout due process of l a w  and 
deprived persons of the equal protection of the l a w .  The court in Robinson 
v Kerrigan answered this contention in the follodng manner: - 

"The s ta te  has f u l l  control over the subject of the mode of trans- 
ferring and establishing t i t l e s  to property within i t s  limits. For 
these purposes the state has power to provide a special proceed&, 
in the nature of a proceeding in rem, to f i x  the status of the land 
and declare the nature of the t i t l e s  and interests therein and the 
person or persons in whom such t i t l e s  and interests are a t  the time 
vested. It may do this uherever it may be considered neces sw or 
l ikely to promote the general welfare. 

2. In addition, the court found there was no violation of the separa- 
tion of powers between the judicial and administrative departments of the 
s t a t e  government. The court in determining t i t l e  in the i n i t i a l  registra- 
t ion proceedings and set t l ing disputes exercises a judicial function. The 
Registrar in his &ties i n  connection vith the detai ls  of the transfer of 
t i t l e  to registered property exercises administrative functions. A t  times 
he may make what is in effect  a judicial determination in connection with 
these duties, but it i s  merely incidental ta his general administrative 
duties and does not violate the rule of separation of powers between the 
judicial and executive deparbuents of government. (15) 

3 .  Other minor questions involving constitutionality were disposed 
of sawnarily by the court. They included the question of whether the act  
ambraced more than one subject in violation of Article 4, Section 2h of 
the California constitution and the question of whether the act  is g e c i a l .  

Special provisions of the Land E t l e  Law have been subject to attack 
on the basis of unconstitutionality. For example, the provision regarding 
Mechanics' Liens. These matters are discussed in subsequent chapters of 
this paper. 

. OPERATIVE EFFECT -- OF THE CALIFORNIA FSGISTRATION STATUTE 

When the Torrens System was inaugurated i n  many countries including 
the United States i t u a s  thought that  such a system vould solve the diff i-  
culties encountered in connection with the recording system. Torrens, who 
originated the system i n  Australia, stated i t s  purpose was "...to shpl i fg ,  
quicken and cheapen the transfer of real estate and t o  render t i t l e s  safe 
and Fndefeasible."l6) The way in which i f  was hoped to accomplish these 
purposes can be illustrated as  folloys by reference t o  the operation of the 
California Torrens System. 

An owner of property desirous of bringing such property under the 
Tomens System must f i r s t  bring an action in the nature of a quiet t i t l e  
action i n  the Superior Court. A court action is required to comply dth 
the requirement of the United States Constitution that ru, person may be 
deprived of his property without due process of lau. This requires that 



t h e  owner of property be given proper notice, a hearing, and an oppxtuni ty  
t o  be heard before any final  determination of t i t l e  to t h a t  property i s  made. 
(17) A court decree is rendered s e t t l i n g  all questions of ownershi? of the 
particlular piece of property uhich it is sought to have registered. A ce r t i -  
f i c a t e  of t i t l e  is then issued by the Registrar i n  the  name of the owner of 
the  property as  determined by the court decree and the in t e r e s t s  of other 
persons in the property a s  established by the court 3ecree a r e  shohx on the  
cer t i f ica te .  The purpose of t he  court action i s  to s e t t l e  the s t a t e  of the  
t i t l e  -- c o n c l i i s ~  and the ce r t i f i ca t e  issued by the Begistrar shoninp, such 
t i t l e  i s  intended t o  be -- conclusive evidence of the  s t a t e  of the  t i t le.! l8) 

Any subsequent transactions dealing with registered property a r e  re- 
quired to be shown on the  cer t i f ica te .  I f  they a r e  not regis tered and do 
not  appear on the c e r t i f i c a t e  ( a t h  cer ta in  exceptions discussed below), a 
purchaser of the property would r m t  be subject  t o  these in te res t s .  

Theoretically, subsequent purchasers may r e l x  com;lletely on the s t a t e  
of the t i t l e  as indicated by the ce r t i f i ca t e  i n  the Regis t rar ' s  office.  In 
ac tua l  pract ice  t h i s  has not proved true.  The reasons f o r  t h i s  a r e  given 
below. 

To i l l u s t r a t e  the operat.ion of the  Tomens System i n  California l e t  us 
take the following exaqple: 

P is desirous of purchasing Blackacre owned by 0 and registered i n  0 ' s  
name. P has the lega l  description of the  property and can check the property 
index i n  the  Ftegistrar's o f f ice  to f ind  the ce r t i f i ca t e  of t i t l e  issued f o r  
t h i s  property. He wuld check the name index under 3 ' s  name and obtain the 
same information s ince the Registrar 's  o f f ice  ma3.ntains both ~ r o p e r t y  and 
name indexes. The prospective purchaser then looks at the c e r t i f i c a t e  of 
t i t l e  and f inds  0 i s  the owner, subject  to an easement in favor of X, a mort- 
gage i n  favor of Y and cer ta in  property r e s t r i c t i ons  in favor of 2. Accord- 
ing t o  t he  theory and purpose of the California Torrans Act, P would be sub- 
j e c t  t o  these i n t e r e s t s  &, with a few exceptions l i s t e d  i n  the Torrens 
S t a tu t e  such as  cer ta in  i n t e r e s t s  of persons i n  possession although un- 
registered,  federal  l iens ,  taxes and assessments.(l9) 

This i l l u s t r a t i o n  shows the simplicity of the method of search involved. 
Compare it with t he  lengthy, cumbersome, archaic method of search used uhen 
property is recorded under the General Recording System Here under the 
Torrens Registration System a l l  encumbrances can be determined by a glance 
a t  a sheet  in the Register of Tit les.  However, t h i s  has been c r i t i c ized  
s ince  the  purchaser searching f o r  the s t a t e  of the  t i t l e  sees only a 
s m  of the outstandim encumbrances. He does not see  a copy of the 
instruments creating such encumbrances. This map be insuf f ic ien t  t o  d v e  
the purchaser a l l  the information he actual ly  needs o r  i s  desirous of- 
having to obtain a complete pic ture  of the s t a t e  of the  t i t le . (20)  I n  
addition, it i s  still necessary to secure the services of an attorney to 



determine the exact nature and e f fec t  of the encumbrances l i s t e d  on the 
Tomem Cer t i f j  cate  of Ti t le .  (21) 

However, i n  s p i t e  of t h i s  one cr i t ic ism of the Torrens System it i s  ir- 
deed a simplification of the method of t ransfer  of r e a l  property. In  t h a t  
respect one of the  purposes of the System has been accomplished. 

I n  ac tua l  practice t'le California system has fa i led  to accomul.ish i t s  
r a i n  purpo?e of making t i t l e s  t o  land absolutely cer ta in  and makine the cer- 
t i f i c a t e  concl17.sive evidence of t i t l e .  Tb3s i s  par t ly  the  r e su l t  of cer ta in  
s ta tu tory  provisions contajned i n  the  California s t a tu t e  an? par t ly  the re- 
s u l t  of jud ic ia l  decisions of the California courts. 

The provisions i n  the  s t a tu t e  which prevent the  t i t l e  from being cer ta in  
and the cer t i f ica te  conclusive evidence of t i t l e  w i l l  be considered f i r s t .  

Section 3b of the Land T i t l e  Law sta tes :  

"The registered o%mer of a v  e s t a t e  o r  i n t e r e s t  i n  land brought 
under t h i s  a c t  sha l l ,  except i n  case of fraud t o  which he is a 
party, o r  of the person throurh whom he claims without valuzble 
consideration paid i n  good f a i t h ,  hold the s w e  subject  only to 
such esta tes ,  rrortgages, l iens ,  charges, and in t e r e s t s  a s  may be 
noted i n  the l a s t  ce r t i f i ca t e  of t i t l e  i n  the r e y j s t r a r l s  o f f ice  
and f r e e  from a l l  others, except: 

&ny subsist ing lkase o r  agreement f o r  a lease f o r  a period 
not exceeding one year, where there  i s  ac tua l  occupation of 
the  land un6er lease. The term l'leasell s h a l l  include a 
verbal l e t t i ng .  

A l l  lane embraced i n  the  description contained in the cer t i -  
f i c a t e  which has theretofore been lega l ly  dedicated as  o r  
declared by a competent court t o  be a public highway. 

Any subsisting r i g h t  of way o r  other easement, created with- 
in on? yesr  before issue of the  ce r t i f i ca t e  upon, over, or  
i n  respect of the  land. 

Any t a x  o r  special  assessment f o r  which a s a l e  of the land 
has not been had a t  the  date of the date of the ce r t i f i ca t e  
of t i t l e .  

Such r igh t  of act ion o r  clalain as  i s  allowed by t h i s  act .  

Liens, clnims, o r  r i ~ h t s  a r i s ing  under the >.is o f  the 
United States; which the s ta tu tes  of California can not. 
require to appear of record npon the r e z i ~ t . e r . ~ ~  



The prac t ica l  eePect of t h i s  sect ion of the  Land T i t l e  Lzw i s  t h a t  a 
purchaser of registered land nay not r e l y  s o l e b  on the s ta tus  of the  t i t l e  
as it appears on the reg is te r .  iIe nust  check records of the Tax Collector's 
office, inspect the premises t o  deterfiLne whether someone i s  i n  possession 
under a short  term lease, check the Federal records for  outstandin5 l i ens  
against  the property and check f o r  any hizhways creatsd on t h i s  property. 
If he f a i l s  to nake these investigations he w i l l  s t i l l  be held to take t i t l e  
to the property subject  to these in te res t s  which do not appear on the cer t i -  
f i c a t e  of t i t l e .  Therefore, it can readily be seen tha t  tine ce r t i f i ca t e  of 
t i t l e  does not give a t rue  picture of the s t a t e  of the t i t l e .  The purchaser 
is not sa fe  i n  re ly ins  on it conpletely. 

I n  addition, a one year period i s  allowed a f t e r  the issuance of the  
first c e r t i f i c a t e  of t i t l e  f o r  persons claim in^ adverse i n t e r e s t s  i n  the 
property t 9  a s se r t  i n t e r e s t s  which they were unable t o  a s se r t  during the 
reg is t ra t ion  proceedings for  various reasons.!22) This makes the t i t l e  of 
the reg is t s red  owner inconclusive f o r  one year and prevents the  cert%ficate 
from being a complete indication of the  s t a t e  of the  t i t l e .  These c l a i m  
could not, however, be asserted a g a i n s t a  subsequentbona f ide  purchaser of 
the  property generally. 

Of cowse, the  decree of reg is t ra t ion  i s  subject  t o  the  period allowed 
f o r  appeal from an ordinary judPent.(23) It could a l so  be s e t  as ide on tAe 
grounds of fraud o r  mistake within the s ta tu tory  time l i n i t ,  although a bona 
f i d e  purchaser of the  property would be protected i n  such a situation.(2h) 

The jud ic ia l  decisions wfiich have contributed ta the  inconclusiveness 
of t he  c e r t i f i c a t e  of t i t l e  have been mainly the r e s u l t  of defects i n  the 
or ig ina l  r eg i s t r a t i on  procedure. A s  shorm above, there  is a s ta tutory one 
year period f o r  persons wfio have not had an opportunity to a s se r t  t h e i r  in- 
t e res t s ,  to at tack the  decree of regis t ra t ion.  The most common example of 
this occurs when a person who claims an i n t e r e s t  i n  the property i s  "unknown" 
and therefore, receives notice of the  reg is t ra t ion  proceedings only by pub- 
U-cation in a newspaper. If he does not actual ly  learn of t he  proceedings 
u n t i l  a f t e r  the decree he has only one year in which to a s se r t  h i s  i n t e r e s t  
and it is cut  off  en t i r e ly  i f  the  property is transfemed to a bona f i d e  
purchaser. He would, of course, have recourse against  the Torrens Insurance 
Fund. 

The California courts have not stopped with t h i s  limited protection. 
In a s e r i e s  of decisions i n  which persons with i n t e r e s t s  i n  t he  property 
t h a t  was being regis tered were not given the proper type of service  (i.e. 
personal service  i f  occupants o r  lcnown to the party regis ter ing the land), 
t he  courts have permitted these par t ies  to a t tack  the decree and a s se r t  
t h e i r  i n t e r e s t s  a t  any t h e .  The one year provision has been held to be 
no bar r ie r  in t h s  instance. I n  addition, the  f a c t  t h a t  the  property in- 
volved has been transferred to a bona f ide  purchaser has not affected the 
s i tuat ion,  either.(2S) I n  such a case, the  property may be taken auay from 
a bona f i d e  purchaser. H i s  only recourse is against  the  Torrens T i t l e  



Assurance Fund provided by Section 105 of the Land T i t l e  Law. Since the 
celebrated decision of G i l l  v ~ohnson(26) t h i s  fund has been bankrupt, 
leaving the purchaser with no recourse other than h i s  normal r igh t  of 
ac t ion  asa ins t  his vendor. 

It is no wonder purchasers a re  dubious about acquiring a Torrens Title.  
This leads to a consideration of the defects i n  the  Torrens System. 

V. DEFECTS I N  THE 'POiV.ENS SYSTM -- 
The defects can be divided into two categories: Internal  and External. 

A. INTERNAL DEFECTS: 

The system of registering the t i t l e  requires voluminous records. A 
page i s  required f o r  each l o t  and a new ce r t i f i ca t e  is issued fo r  each 
t ransfer  and the old one cancelled but retained. I n  addition, it requires 
a great  degree of c l e r i ca l  work to prepare the cer t i f ica tes  and record the 
in t e re s t s  on every ce r t i f i ca t e  t h a t  i s  issued. This involves r i s k  of error  
by onission of essent ia l  data when transferring memorials from one cer t i f -  
i c a t e  to another.(27) 

The system of showing merely a summary of the encumbrances on the 
c e r t i f i c a t e  of t i t l e  is poor since it does not give a prospective purchaser 
an opportunity to see the record of the instrvments creating these 
encumbrances. (28) 

The most important defect i s  the f a c t  t h a t  the ce r t i f i ca t e  does not 
show all i n t e r e s t s  to which the t i t l e  i s  subject. A born f i d e  purchaser 
may lose  t i t l e  to the property because of f a i lu re  to not i fy  a party in 
i n t e r e s t  in the initial proceedings when he should have been notified.  

In  addition, the t i t l e  of an omer  of registered property may be l o s t  
i f  a thief  s t e a l s  the duplicate cer t i f ica te ,  forges the owner's name and 
t ransfers  t h e  c e r t i f i c a t e  to a bona f i d e  purchaser. I n  such a case by 
express provision in the s t a tu t e  the subsequent purchaser i s  protected 
and the t r u e  owner loses  h i s  property. (29) Recourse against the Assurance 
Fund it has been seen i s  inadequate. 

The purchaser's t i t l e  is subject to cer ta in  l a t e n t  factors  such a s  
possession by a lessee, taxes and assessments not showing on the cer t i f -  
icate ,  g cetera.(30) 

To what extent the  t i t l e  is subject to other defects such as  non- 
delivery of a deed in the chain of t i t l e  o r  lack of authority of an agent 
involved in one of the t ransfers  in the chain of t i t l e  has apparently not 
been jud ic ia l ly  determined LQ CdLiPornia. Accord- to the purpose and 



i n t en t  of the Torrens Act the subsequent purchaser should be protected as  
he is i n  a case where he purchases f ron a th ie f  who has forzed the o:.merls 
name.!31) For ennple :  0 is tine registered owner of Blackacre and. has 
agreed to s e l l  it t o  P-1. The deed is put in escrow, but delivered t o  "1 
in violat ion of t he  escrow instructions.  Then if ?-1 has acqnired the 
duglicate certificate and has a new one issued i n  h i s  rime he m a v  t r m s f e r  
the propert27 to P-2. I n  such a s i tua t ion  ?-2 should be protected against  
0 ' s  claim that the deed was wrongfully delivered ou t  of escrow. He should 
be permitted to re ly  on the ce r t i f i ca t e  which P-1 has acquired made ont to 
himself. Any other conclusion would v io la te  the  purpose of t he  Torrens Act 
xhich is to make the c e r t i f i c a t e   conclusive^'. However, this resu l t s  i n  13's 
l o s s  of h i s  property through na f a u l t  of his own as is the r e s u l t  in the 
case of forgery. To Cnis extent the  Torrens System i s  defective since it 
pennits l o s s  of property in such Fanner without provision f o r  suf f ic ien t  
recovery against  the Assurance Fund. The owner i s  l e f t  to wh2.i recourse he 

71 or  has a t  law against  ?-1 who received the deed out of escrow improperld 
against  the  escrow f o r  violat ing escrow instructions.  

It can be seen from th is  summary of t h e  defects i n  the  reg is t ra t ion  
system t h a t  it has not solved the problems presented by the recording system 
and has created sorne neu problem of i t s  own. 



- 

FOOTIQTB to CHAFTFR 1: INTRODUCTORY MATERIAIS - REGISTRATION SYSTEM 

1. 

2. 

3. 

Ir. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

a. 
15. 

Gage, D. D., Land T i t l e  Assuring Agencies (1937), Ch. XVI. 

Ibid. Reeves, Alfred G., Progress in Land T i t l e  Transfer, 8 Columbia - --- 
Law Review, p. b36. - 
Bordwell, Percy, Resurrection of Registration of Tit les ,  7 University 
of Chicago Law ~ e w ;  lQers, 0. P., American Torrens - 
T i t l e  Systen, h Iowa Law Bulle t in  266; Bordwell, ~ e r c y F g i s t r a t i o n  
o f t l e  to Land, 1 2  Iowa Law Review, p. 11h; Powell, ~ i a a r d  R., ---- -- 
Registration of the T i t l e  to Land in the S t a t e  of New York (1938) p. 5h. 

Gal. S ta t .  1893, p. 121. -- 
Cal. Stat .  1897, p. 138. This s t a t u t e  was approved ?¶arch 17, 1897. -- 
See Wild's Annotations of the Torrens Land T i t l e  Law of California 
(1915) p. 19; Landels, Edward D., A Brief Review -- of t he  Torrens 
Experiment in the United States  3 9; Powell, Richard R., -- 
Registretion of the T i t l e  to Land i n  the State  of New Pork -- - - - -A - - - -3 p. 90, 
c i t ed  supra, footnote ~ 3 .  

151 Cal LO. 

Cal. S ta t s .  1915, p. 1932; Deerinn's General Laws 8589. Powell, -- - 
Re i s t r a t i o n  of the  E t l e  to Land i n  the S t a t e  of Mew York; p. 90; L - - - - - - - - - - - 
Landels, -- A Brief Review -- of the Torrens Experiment -- in the United States,  
p. 9; Xild's Annotations, p. 19. A l l  these works were c i ted  supra, 
footnote #5. 

Ibid,  Powell, p. 90. - 
Cal. Stats .  1917, p. 1668. -- 

P r o ~ o s i t i o n  11, General Election, Tues. Nov. 7, 1950. It should be 
noted t h a t  s ince the or ig ina l  1915 s t a tu t e  was adopted by I n i t i a t i v e  
a l l  amendments thereto mst be voted on by the people. See Art ic le  
IV, Section 1, California Constitution. 

151 Cal &O . 
189 C a l  107. 

See Powell, Registration of the T i t l e  to Land i n  the  S t a t e  of 
New York, p. 91  and 92, ci ted supra, footnote 3. -- 



16. Thompson, Real Property  em. a.) vol. 8, sec. ka5 .  
Iandels, k Brief Eeview, p. 7, c i ted  supra, footnote &. 

17. w, Landels, p. 11 and 12. Robinson v - Kerrigan, 151 C a l  LO, 
ci ted supra, footnote h3.  

18. B i d ,  Robinson v - Kerrigan. Ogden, Outline -- of Iand T i t l e s  (19k7) 
3 1 0 .  

19. Land T i t l e  Ian', sec. 34. --- 
20. &ouch, Winston X.,  Analysis of ldeasures on the Ballot, Nov. 7, 1950, 

prepared under a grant from the Haynes Foundation. 

21. Iandels, A Brief Review, p. 16, c i ted supra, footnote 6. 
I n  t h i s  a r t i c l e  reference is made t o  Gage's book, c i ted  supra, 
footnote #1, i n  which the same coment is made. 

22. Iand T i t l e  I a w ,  sec. h5. --- 
23. x, sec. 15. 

24. Section h73 of t h e  --- Code of Civi l  Procedure l imi t s  time within which 
a decree can be s e t  aside f o r  %istake t o  six months from date decree 
entered. Apparently, under ~e-5 of the Iand Ti t le  Law, one 
year mould be the  time l i m i t  f o r  s e t t i ng  aside a decree of initial 
reg is t ra t ion  based on mishke. When the bas i s  i s  fraud apparently 
a longer time limit i s  given. Section 338 of t he  Code of Civi l  
Procedure would apply in such a situation'giving three years from 
discovery of t he  f raud within which t o  bring the  action. The basis 
f o r  this i s  t h a t  fraud i s  made an exception in Section 34 of t he  
Land --- T i t l e  Iaw, whereas mistake is not. This provision s ta tes :  
"In case of fraud, any person defrauded sha l l  have a l l  r i gh t s  and 
remedies t h a t  he would have had i f  the  land were not under the  
provisions of t h i s  act . .  ." 
See -- In r e  Sackett, 53 Cal App 592; Coowr v Buxton, 186 Cal 330. 

25. ?Jewcomb o City - of Newport  Beach, 7 Cal (2) 393; Lfoakley v 2. A. 
Paci t ic  &. &., 99 Cal Ap- Swartzbau h v Sar ent, 30 Cal-App 

- 4-+ -m; Fol le t te  v Pacif ic  -- ai Power orp., 1 9 Cal 193. 

26. 21 Cal App (2') 649. See Ogden, Outline of Ti t les ,  p. 6 l l ,  c i t e d  
supra, footnote #18. Also, Ni ld l s  Annotzions, p. 18, c i t ed  
footnote 6. 

27. 7 California & Review, p. 75. 

28. See supra, footnote #20. 

29. k n d  T i t l e  Iaw, sections 38 and 60. If a forged deed is t ransferred --- - 
by X t o  A without - the  duplicate ce r t i f i ca t e ,  6 would not be protected. 



If he, however, transferred tho prowrty t o  b, a bona fj.de purchaser, 
E would be protected, according t 9  the mordi.n:- of Section 38. I f  3 
receives the  duplicate cer t i f ica te ,  z l sn  forged, he wil l  then be nro- 
tected under Section 60 since he has the  r i gh t  t o  r e l y  on such dur l t -  
mt.e cer t i f ica te .  Sen 7 CalSorfia - Law kievievi, p. 81  f o r  a discussion 
of such a s i tuat ion.  

30. Land T i t l e  Law, section 314. --- 
31. See Eeale, Joseph H., Registration of Title t o  Lmd, 6 Harvar? --- - k m  

Review, p. 369, in xhich it is shown how the Torrens System should 
deal with the off t he  record r i sks  inherent in the Recordiq? ~ y s t e n .  
See a l so  Patton, R. G., Tomens System --- of Land T i t l e  Registration, 
1 9  'iinnesota Iaw Review. p x .  There seems t o  be no California - - 
authori ty  on these questions and therefore, any conclusions must be 
conjecture. 



Chapter 2: P H O C 3 V X  Ihr<0L'IED IN I N I T I A L  EZISTFLZTIOt: OF - TITLE 
7 E  l i n i v r X t 7 0 f  ern C a i i i o r n i a r  

I. INTFODUCTION 

The procedure followed i n  regis ter ing property under the Land T i t l e  
Law i s  s imilar  to t h a t  used i n  an ordinary c i v i l  action.(l) It requires 
the  f i l i n g  of a Peti t ion,  similar to a complaint, the giving of notice t o  
in te res ted  persons by personal service o r  by publication service, a hear- 
i n g  s imilar  t o  a hearing i n  an  ordinary action, and a decree rendered by 
t h e  court and entered in the same manner as a judgment. The proceeding i s  
by nature similar t o  a quiet  t i t l e  action and results i n  an in r e m  decree 
which is  sa id  to be a conclusive determination of all persons' i n t e re s t s  
in t h a t  property. In sp i te  of the f a c t  t ha t  the Land Ti t l e  Law declares 
t h a t  the decree i s  conclusive there have been various court decisions i n  
which the decree has been set' aside o r  held not t o  be binding on cer ta in  
par t ies .  This problem which i s  the major one in connection with the Torrens 
system is  considered i n  de t a i l  in Chapter h. 

The decree which is  granted orders the Registrar of T i t l e s  to issue a 
c e r t i f i c a t e  of t i t l e  which s ta tes  who the owner of the property i s  and what 
i n t e r e s t s  other  persons have in the property. It lists a l l  l iens ,  encumbrances, 
and charges against the  land. This ce r t i f i ca t e  i s  declared to be conclusive 
evidence o r  t i t l e .  I n  actual  practice, however, the c e r t i f i c a t e  has not been -- 
t r e a t e d  a s  conclusive and the courts have permitted cer ta in  par t ies  t o  asser t  
i n t e r e s t s  in the property &ose in t e re s t s  did not appear on the face of the 
cer t i f ica te .  To the extent t h a t  t h i s  has been permitted tire Land T i t l e  Law 
has not been achieving i t s  purpose of giving absoiute cer ta inty t o  the owmer- 
sh ip  of real property. .. . 

A judic ia l  proceeding as  outlined here i s  necessary t o  meet the consti- 
t u t i o n a l  requirement of due process a s  was discussed in Chapter 1. 

After property has once been brou@t under the Torrens System the sub- 
sequent t r ans fe r s  of t h a t  property a re  made by r ' i l ing the deed with the 
reg is t ra r ,  together with the duplicate cer t i f ica te ,  and having a new c e r t i f i -  
ca te  issued by the regis t rar .  Chapter 3 discusses this i n  detail.  

The various s teps  which must be followed in the initial regis t ra t ion  of 
land  and the various problems tha t  a r i s e  in connection therewith w i l l  be 
discussed in d e t a i l  below. 

11. THE mrI'lTON - 
The first step in obtaining regis t ra t ion is  the f i l i n g  of the Petition. 

This w i l l  be discussed under the follouing topics: 

1. Fonn and Contents of the Pe t i t ion  
2. Additional Documents Filed with the Pet i t ion 



3. What Persons b y  F i l e  Peti t ion.  
ir. What Types of In te res t s  i n  Lmd May be Registered. 

FOflb: AIJD C@iTENTS OF THE PETITION A. - - -- 
The pe t i t ion  which i s  required to be ver i f ied i s  addressed t o  the  

Superior Court of the County within which the property is s i tuated and is 
f i l e d  with the County Clerk. If the land const i tutes  a single parcel  but 
l i e s  p a r t l y  in +no o r  more counties one pe t i t ion  may be f i l e d  covering the 
e n t i r e  parcel. This may be f i l e d  in e i the r  county in which the land l i e s ,  
but the  c e r t i f i c a t e  which i s  subsequently issued covering the property must 
be f i l e d  w i t h  the  Registrars of all counties r i t h i n  which the land is  
situated.  ( 2 )  

The pe t i t i on  must contain the following information:(3) 

Name, occupation, residence, post-office address of applicant. 

If applicant represented because of any d isab i l i ty ,  name, occupa- 
t ion ,  residence, post-office address of person representing him 
and reason fo r  representation. 

If application is by corporation, its name, when and where in- 
corporated, i t s  pr incipal  place of business, names and addresses 
of president and secretary, and if none, of i t s  executive off icers .  

Whether o r  not  appJ5cant is mamied. If married, name and address 
of husband o r  wife. If unmarried, how marriage re la t ion  terminated 
and i f  by annulment o r  divorce where and by what court. 

That applicant is 21 and f r e e  from d isab i l i ty .  If under d i sab i l i ty ,  
state age o r  other d i sab i l i ty .  

Description of the land. 

Value a t  which land and permanent improvements assessed a t  last 
assessment f o r  county tax. 

If any pe t i t ioner  claims t i t l e  individudlly, separately f r o m  others, 
the  par t icu la r  land which he claims must be s e t  fo r th  separately. 

Statement of the i n t e r e s t  each pet i t ioner  has in the property, 
whether it is community property o r  subject to a homestead. 

Statement of any easement, l i en ,  o r  encumbrace against  the property, 
nature and amount of l i en ,  and book and page of record if recorded. 

Statement of whether land occupied o r  not. 

Persons who must be named in the pe t i t ion  are  as follows: 



a. Names and addresses of persons claiming easement, lien, or 
encumbrance. 

b. Name and address of occupant of the property and statement 
of any interest  he claims. 

c. Name and address of owners of adjoining lands, so f a r  as 
this  can be ascertained by a diligent inquiry. 

These vill be the necessary parties defendant in the action 
which i s  begun by this petition.(h) 

13. Section 6 of the Land Title Iav requires the petition t o  show 
the character of possession i f  the petitioner claims t i t l e  by 
adverse possession. 

a. Section 6 of the Land Tit le Law requires a statement of uhat 
claims the petitioner has in a public or private usy Ff the 
property he owns i s  bounded by such a way. Also, whether the 
petitioner desires to have the l ine  of the uay detenoined. 

B. ADDITIONAL DOCUMENTS F I m  WITH THE PETITION --- 
When the petition i s  f i led it i s  required t o  be accompanied by the 

following documents:(s) 

1. Plat or plan of survey 

2. Abstract of t i t l e  . . 

Where no map i s  on f i l e  uith the county recorder, a pla t  or plan of 
survey of the land made by the county or licensed surveyor mst accompany 
the petition. I f  a m p  i s  on f i l e  a reference to such map in the peti- 
t ion i s  sufficient. 

An abstract of t i t l e  must accompany the petition. The abstract need 
only go as f a r  back as the date of a decree of a court determining the 
t i t l e  to such property or to the date of issuance of a policy of t i t l e  
insurance. 

The abstracts must be verified by the searcher making them. 

When t i t l e  i s  claimed by adverse possession an abstract need not be 
f i l ed  u i t h  the petition. The court may on the hear- require such ab- 
stract, however. 

C. WHAT PERSONS MAY FILE PETITIQN - 
Section 5; of the Land Tit le Law provides that  a petition may be f i l ed  

by the owner or owners of any estate or interest  in land whether legal or 



equitable. An exception i s  made in the case of the owner of an undivided 
share o r  an easement. 

In cer ta in  s i tuat ions specific persons are  designated t o  f i l e  the 
pet i t ion.  These a re  a s  follows:(6) 

1. If the application is made by husband and wife and the property i s  
c o m i t y  property both husband and wife must join in the peti t ion.  

2. If the  property i s  collectively owned by several persons, they all 
may join in the petition. 

3. I f  the property i s  owned by a corporation, the pe t i t ion  may be 
f i l e d  by an agent of the wrpor2tion. 

h. If the property i s  p a r t  of the e s t a t e  of 2 deceased person, the 
pe t i t i on  may be f i l e d  by the administrator o r  executor of the estate. 

5. When the property is owned by a minor o r  other persons under aisa- 
b i l i t y ,  the pe t i t ion  may be f i l e d  by the guardian, but i n  the name 
of the person who is the owner of the property. 

The owner of several pieces of property which are contiguous ma3 include 
then a l l  in one peti t ion.(7) It would.seem t n a t  tine same would be t rue  of the 
owner of several pieces of property tha t  a re  - not contiguous.(8) 

Several persons owning~parcels of land individually may join i? the peti-  
t i o n  f o r  registration. For exaq ie ,  i f  A owns Lot #l and B owns Lot 42 adja- 
cent  t o  Lot $1 =d S owns Lot #3, adjacent to Lot #2, they may all join in a 
pe t i t i on  t o  have the i r  property regis tered under the Torrens System.(?) It 
would seem t h a t  the land need not necescarily be contiguous. 

A person who is  out of possession may pe t i t ion  t o  have the t i t l e  to the 
property registered. In the regis t ra t ion proceedings the court may deternine 
the appl icant ' s  r i g h t  to possession znd may order t ha t  possession be delivered 
to the pe t i t ioner  and may then order the property regis tered under the Land 
T i t l e  Law.(lO) 

Although Section 5 of the Land T i t l e  Law allows the owner of any es ta te  
o r  i n t e r e s t  i n  land to registe- CIL  j.?i;erest, only the owner of a f e e  i n t s r e s t  
my obtain the i n i t i a l  registration. Section 7 states:  "No mortga:e, l i en ,  
zharge, o r  l e s se r  e s t a t e  than a f e e  simple s h a l l  be registered unless tne fee  
simple to the sane land is first registered." 

For exanple, 0 i s  the owner of Elackacre and has mortgaged it t o  M, t'ne 
mortgagee. If 0 has not registered the property, M has no ri.zht to pe t i t ion  
f o r  r e ~ i s t r a t i o n .  If 0 has regis tered h i s  property, i? w i l l b e  given notice 
and h i s  mortgage trill be shown z s  a memorial on the ce r t i f i ca t e  of t i t l e  issued 
t o  0. If the property i s  regis tered and the mortcage i s  giv-n l a t e r ,  the 



mortege  w i l l  then be registered upon the f i l i n g  of the mortgage and the 
prociuction of t he  owner's duplicate ce r t i f i ca t e  of t i t l e .  The regis t ra t ion 
consis ts  of the  writing in of a memorial on the or ig ina l  ce r t i f i ca t e  of 
t i t l e  s t a t i ng  the existence of the  mortgage. This i s  done by the r eg i s t r a r  
when the  proper documents a r e  presented t o  h b .  See Chapter 3 f o r  a dis-  
c~ssLon  of t k s e  transactions c c c u r r i n ~  a f t e r  t he  i n i t i a l  reg is t ra t ion  of 
t i . t l e .  

The Land T i t l e  Law permits t he  owner of any e s t a t e  o r  i n t e r e s t  i n  land 
t o  be broughtunder t h e  Torrens System. An exception is made i n  the  case of 
an ewer of an undivided share o r  an easement. However, the  s t a tu t e  refuses 
the  r e&Ara t ion  of a mortrace, l ien,  charge, o r  l esser  esta.te than a f ee  
s i q l e  unless the  f e e  s inqle  t o  t ha t  land is f i r s t  registered. 

There have been several  importvlt decisions interpret ing these code 
sections.  They have considered the question of whether cer ta in  types of 
interest-. i n  land may be registered.  These in t e r e s t s  may consis t  of equit- 
able r i e h t s  t o  s e t  as ide d o c m ~ n t s ,  i n t e r e s t s  in lard acquired by adverse 
possession, e t  cetera. These various d e c i s i ~ n s  w i l l  be discussed below. 

It i s  elementary, of course, t ha t  the pe t i t ioner  mst show some t i t l e  
in himself, whether it i s  derived through a conveyance or  acquired by ad- 
verse  possession. I f  he fails t o  show such t i t l e ,  he has not broughthimself 
within the provisions of Lbe Torrens -4ct.(ll! . . 

Xore complex problems a r i s e  when an attempt i s  made to r eg i s t e r  land 
uhich i s  subject. t o  r igh ts  Ln other ~ a r t i e s .  For example, 0 is the owner 
of Elackacre, but  the  property i s  subject  t o  a lease  i n  favor of L f o r  f i ve  
years, a mortgage in favor of My and an easement f o r  purposes of a road in 
favor  of X. According to Section 7 of t he  Land T i t l e  Law, O may re@ster  
h i s  land even though i t  i s  subject  to these various in te res t s .  Section 7 
reads as follows: "...(a) It s h a l l  not be an objection to bringing land 
under t h i s  act ,  t h a t  the  es ta te  o r  i n t e r e s t  of the applicant i s  subject  to 
any outstanding l e s s e r  es ta te ,  mortgage, l ien,  o r  charge; but every such 
l e s s e r  estate,  mortgage, l ien,  or  charge shall be noted upon the ce r t i f i ca t e  
of t i t l e  and the duplicate thereof, and the t i t l e  or  i n t e r e s t  ce r t i f i ed  
s h a l l  be subjec t  only to such estates,  mort~ages, l iens ,  and charges as  a r e  
so  note?, except as herein provided." 

m e  case of --- I n  r e  1Jaltz(l2) involved the following s i tua t ion  concerning 
t h i s  problem. 0, owner of Elackacre, conveyed the property t o  P, who i s  
pet i t ioning to have the property registered under the  Torrens Act. I n  the 
conveyance t o  F, however, 0 reserved the r i g h t  to  d ig  f o r  o i l  and petroleum. 
It kas held in t h i s  case t h a t  F was ent i t l ed  t o  r eg i s t e r  h i s  i n t e r e s t  in the 



property even though it was subject to a lesser  e s t a t e  i n  favor of 0. This 
i s  in accord u i t n  Section 7 of tne Torrens Acz q u o k i  above. 01 course, the 
c e r t i i l c a t e  issued must s t a t e  tne in t e re s t  which 0 nas reserved i n  t h i s  
property. 

It is  in te res t ing  t o  note t h a t  the gnglisb Land T i t l e  Act(I.3) makes 
specific provision i o r  tne reg is t ra t ion  of the t i t l e  t o  the surface land and 
reg is t ra t ion  of the t i t l e  to tne  minerals separately. Tne CaLiiornia s ta tu te  
does not  provide Sor such a situation, t n ~ t  bj judicial  decision i n  the case 
of In r e  galcz it nas been hela  that these in te res t s  may be regrstered 
s e p ~ a ~ l ~ e r e f o r e ,  the same r e s u l t  i s  achieved i n  Calsorn ia  by court 
decision as i s  achieved i n  Pingland by s ta tutory provision.iibj 

Tne pe t i t i one r  need not  rely on a conveyance to prove h i s  t i t l e ,  but may 
r eg i s t e r  a t i t l e  derived tnrougn awerse  possession. 

The Land T i ~ l e  Lau, Section ti, requires the pe t i t ioner  in such a case t o  
plead and prove the elements of actverse possession i n  order t o  snow tiia court 
t na t  ne has met the requirements of tne California codes f o r  acquisit ion of 
t i t l e  by adverse possession. i f  he i s  able to  prove tnese e l emnt s  he nas a 
t i t l e  which may be registered. It is, therefore, advlsabl* t o  discuss a t  t n i s  
point the mthod of acquiring t i t i z  by a-;io;.se pc;r;;sssion. 

T i t l e  to property in Calit'ornia may be acquired by occupancy f o r  the 
period prescribed a s  suff loient  tu bar any action i o r  z.k recovery of the 
p r o p e l  I n i s  period or̂  occupancy must be r i ve  years next precedmg 
the action r o r  recovery of the property o r  *no action to r eg i s t e r  the property. 
Taxes must have been paid by the C L ~ U I I P ~ ~ U  a r  n l s  pisuecessors -ing t n l s  
timee(3.6) 

The type of occupancy or possession which must be shown is very important: 

a, If the occupant entered ~ n e  premises under a ciai-  of t i t l e  founded 
on a wri t ten instrument (e .z .a  deed o r  judgment of a competent court) 
he may show a s  a suf f ic ien t  possession e i ther  of the follouing: 

1. Cultivation o r  improvement of the property. 

2, Fencing i n  the property. 

3 Use f o r  pasturage and other ordinary use by the occupant. 

& 'Where pa r t  of a known fam o r  single l o t  has h e n  pa r t ly  im- 
proved and the remainder of the l o t  l e f t  uncleared the occupant 
i s  t reated a s  being in amerse  possession of the en t i r e  farm o r  
lot.(l7) 

b. Wnen tee occupant aoes not r e iy  on a written instnunent but has been 



in possession claiming t i t l e  f o r  the requis i te  mount of tub? he 
may claim t i t l e  t o  tne par t  o i  tne property ne has been i n  actual 
possession of by cuitivating, improving, o r  iencmg in the property. 

rossession in t h i s  case consists of cultivating, inprovine, o r  
fencing in the  property.(ioj 

In addition, the claimant must snow he was in exclusive possession not 
sharing it with the t r c e  owner. The a c t s  of occupancy must nave been c i 0 ~  
openly, n o t  i n  a clandestine manner. r o r  example, one wno entered another's - 
property secre t ly  unaer cover o i  darkness to pick crops o r  d i g  f o r  minerals 
monk time to time has been held not to have acquired t i t l e  by adverse possess- 
i o n .  i l y j  ui course, the possession must be adverse to the t m e  owner. If 
it is  consented to it cannot be made tne bas i s  or tne acquisition of t i t l e .  
The possession must be continuous i o r  m e  s ta tutory period e i ther  by the 
c l a i r m t  o r  h i s  predecessors. 

The final requirement i s  t h a t  the claimant o r  nis predecessors paid the 
taxes assessed against t n i s  pruperty i o r  the f ive  years during which the land 
was adversely occupied. If it i s  shown tna t  taxes fo r  one p a r t  of the area 
claimed have not  bebe paid, altnough taxes assessed against tne r e s t  of the 
area have been paid the occupant may only clain, t i t l e  to the area fo r  ~ i c h  
the taxes nzve k e n  paia.(2u j 

Wnen the pe t i t ioner  wno i s  seeklng t o  reg is te r  h i s  property nas pmved 
the type of possession required by s ta tu te  and the payment of taxes he is  then 
perrrLtted to bare n l s  t i t l e  registered i n  the sane manner a s  a t i t l e  acquired 
by a conveyance. .. . 

It shoula be noted a t  t h i s  point  that no one'may acquire t i t l e  t o  property 
t h a t  hes been regis tered under tne 'i'omns bystem except by t ransfer  of the 
c e r t i f i c a t e  of t i t l e .  This means t h a t  such property may not be acquired by 
adverse possession. The Land T i t l e  Act Section 35 provides fo r  t n i s  a s  follows: 

"After land has been registerea, no t i t l e  thereto adverse o r  in &rogation 
of the t i t l e  of the regis terea owner s h a l l  be acquired by any length of 
possession." 

Tnis provision has been subjecteci to cr i t ic isn? since it const i tutes  a 
=dical change i n  ';he law oi- r e a l  property. It raises  a question of public 
policy s ince it i s  undesirable t o  leave iana  unuccupiea f o r  any length of 
t i m e  without permitting someone t o  cul t ivate  it ana get sone benefit  out  of 
the idle lanci. (21 j 

xne Lana T i t l e  Law perrmts a person wno nas aerlved t i t l e  tc n l s  land 
through a tax sa le  t o  reg ls te r  t n l c  properzy. NO change i s  made i n  the 
manner of acquiring such pmperty. Tne pruceaue is  a s  ~ui iows:  



Since the year 16% property on whicn taxes nave DeCOme cieunquent 
is sold to the State  by operation 01 law a f t e r  a specii-ic time nas elapsed 
and the proper notice given.(Z2) 

' h e  State i s  tnen requirea to nold tne property f o r  f i ve  years during 
which time tne or ig ina l  oviner may reaeem. Alter tmt  tine property Is sold 
a t  public auction to the nighest biaaar. Tne miilimun bid m s t  be the an~oui~t 
f o r  which the property was soid to i:~e star*. The r igh t  ot  reaempcloil v n i m  
tne or ig ina i  owner naa i s  tnen terininnTeu and bhe purznaser a t  me  aucGion 
may pa3 n i s  b i d  ana redeem the property. A t  t n a t  time ne vill recei-re a 
deed to t h i s  property.(23) i~ tne bbiiler w e s  not pay or m e  property does 
not  s e l l  a t  the auction, tine property i s  cieeaea t o  the state.(%) 

The owner who has acquirecinis p r ~ p e r t y  t h r o ~ a  t h i s  pmcedure i s  en- 
t i t l e d  to nave n l s  property reg is te re5  unuri w w  Lax i  x i b i e  Lair m tne sane 
manner a s  any otrler property.iZ>) 

ii tne  property xas d e r i ~ e a  tLroUgh a t a x  sa le  occurri?:: beiore l a 5  
without the  intervening saie  t o  the s ta te ,  t ~ e  pe t i t ioner  must prove t h a t  
e i t ne r  he o r  h i s  preaecessors in t i t i e  nave been i n  adverse possession l o r  
a t  i e a s t  f i v e  successive years p r i o r  tu reg is t ra t ion  and have paia  all taxes 
levle5 uurmg &slat perioa. i 20 j 

Tnis requirement of proving adverse possession does not asply t o  property 
sold fo r  taxes t o  tine S t a t e  after i ~ y >  and tnen s o l i  t o  a p r i n t s  inai7iauai 
a i t e r  f i v e  years1 nolriizg by tne Stats.(2ij . .. 

h, REGISTRATION OF &QT:IT.GLE i i i h I U X i . 5  i : u  it33 - 
The owner of an e s t a t e  o r  i n t ? r e s t  uhetner iega i  o r  g?iX~.g may i i i e  

a pe t i t i on  t o  r eg i s t e r  h i s  inwresb. An e q u i t a b n t i e  may consist  of the 
purchaser's i n t e r e s t  under a contract  to purchase real property, s bene- 
f i c i a r y ' s  i n t e r e s t  uncier a t rust ,  and otiner i n i e r e s t s  recognized by equi t r ,  
but which do not consis t  of tne  lega i  t i t l e  t o  tine property in question. 
O f  course, in many 01 tinese cases, r;?e fee  t i t l e  vouid nave to be registo-red 
f i r s t ,  before an eqilitable i n t e r e s t  couici be registered. 

It has been held t h a t  the owner o i  property w n ~  ass &i equitable r i gh t  
t o  s e t  as ide a t r u s t  deed i'rauaulsntly acquired against t n i s  praperty ma7 
pe t i t i on  f o r  registration.  'xnis case, Frances Invssimu~ So. v Superior ~- -- - - 
Court(26), decided t h a t  the court may aetermne tne vaLlalcy or' %?~e tr~i?, -.- 
deed and set it aside i f  shom to be srauaulently acquired. Tne court m y  
tuan c e r t i f y  title i n  tne pe t i t ioner  not subject  t o  tine t r u s t  aeea. 'I'nere- 
Zore, when a person seeks reg is t ra t ion  oC h i s  property, he may nave invai id  
instruments aajuaicated i n  the r e g i s t r a t o n  proceeding and s e t  aside before 
cer t i f icat ion 01 t i t l e .  Tt~e  basis f o r  sum a aecision i s  t o  avola the 
necessity of two separate suits - one to determine va l id i ty  of the t r u s t  
deed an* one t o  r eg i s t e r  tine t i t l e .  



It was a r p e d  in the Frances Investment &. case t h a t  the  pet i t ioner  
could not bring.such action since the f ee  t i t l e  had never been registered 
and no l e s se r  i n t e r e s t  could be registered before that .  The court held 
t h a t  it was suf f ic ien t  if the abs t rac t  o r  pe t i t i on  showed f a c t s  suf f ic ien t  
to prove lega l  t i t l e  in e i ther  the  pet.itioner o r  the holder of  the t-i 
deed who claimed l ega l  t i t l e .  It. is not necessary f o r  the pet i t ioner  to 
have l ega l  t i t l e  a t  the t i n e  he f i l e s  h i s  pe t i t ion  i f  he is able to show 
t h a t  he k s  a r i z h t  to l ega l  t i t l e  o r  t h a t  sone other clainant in the 
r eg i s t r z t i on  proceedings has l ega l  t i t l e .  

5. mISTRaTiON - OF Ii~fEWSTS - I N  FIXTURES -- 0 3  CPOPS 

The Land T i t l e  Law is limited in i t s  operation to &a& t i t l e s  and to 
transactions by way of mortgage, lease, contract t o  s e l l  o r  other instrument 
intended to create such a l ien ,  encumbrance, o r  charge upon land a s  s h a l l  
a f f e c t  the  t i t l e  thereto. If a mortgace involving registered land is not 
properly registered it may not be asserted agelnst  a bona f i d e  purchaser of 
t h a t  r e a l  property. However, it has been held t h a t  f a i l u r e  to reg is te r  a 
mortgage cover* the crops on registered land will not a f f ec t  i t s  
va l id i ty  as  to subsequent bona f ide  purchasers. This i s  because mortgages 
on f ix tures  and crops a r e  not  mortgaees on r e a l  property u i t h i n  the meaning 
o f  t he  Land T i t l e  Law. Such instruments a r e  not en t i t l ed  to be regis tered 
and if they a r e  regis tered none of the benefits  of reg is t ra t ion  w i l l  apply. 
Likewise, the provisions of the  Land T i t l e  Law cannot be invoked if such 
instruments a r e  not  registered.  (29) The e f f ec t  of recording such instruments 
i s  discussed in Chapter 2 of the  paper on the Recording System in California. 

111. REFERENCE - TO EWINER OF TITLFS 

The next s t e p  i n  the  reg is t ra t ion  procedure% the examination of the 
abs t r ac t  of t i t l e  &en one has been f i l e d  with the petition. This may be 
done by the court o r  by an examiner appointed by the court. The exarriner 
may be appointed when the pe t i t ion  is f i l e d  o r  at  a l a t e r  date. He i s  
required t o  be "an attorney in good standing, sk i l l ed  in the examination 
of t i t l e s  and achi t ted to practice before t he  Supreme Court of the S ta te  
f o r  a t  l e a s t  f i v e  gears preceding h i s  appointment." The compensation of 
t he  examiner i s  agreed on frJr the par t ies  and the examiner o r  f ixed by the 
court. The party i n  whose favor reg is t ra t ion  is grante2 mst pay the  mmpen- 
sa t ion  as p a r t  of his costs.(30) These examiners may be Deputy Registrars 
according t o  Section 108 of the Land T i t l e  Law. 

The abs t rac t  of t i t l e  is referred to t h i s  examiner who examines the 
t i t l e  of t he  land described i n  the application and investigates a l l  f a c t s  
pertaining to the t i t l e  which a r e  brought to h i s  attention.  The examiner 
then f i l e s  a writ ten report  u i th  the court  together with a c e r t i f i c a t e  of 
his opinion on the t i t l e .  The court  may not enter  a decree in a case 
where the matter has been referred to an examiner u n t i l  this opinion is 
f i l ed .  The court  is not bound by the report, however, and may require 
o ther  o r  fur ther  proof. (1) 



This Zxa-er of T i t les  may be appointed xhen an abstract  of t i t l e  
has Seen f i l ed .  IIe apparently has +he r igh t  t o  hear witnesses, receive 
evidence and rule on objections. 

ithen no abstract  is f i led,  a General Referee may be appointed under 
Sections 638 and 639 of tkke M e  of Civi l  Procedure. This was decided 
i n  t he  case of r e  Reed(2) since the reg is t ra t ion  proceeding i s  in the 
naixre of a quiet  t i t l e  act ion i n  which it is proper t o  appoint a General 
iteferee. Such referee may conduct a hearing, receive evidence, and r e d e r  
a decision based on the evidence. The referee then gives a report  to t3e 
court  on &ich the court  may base i ts  f i n d i w s  of f a c t  and draij i t s  
conclxions of l a w  therefrom. 2 re XcNamee(3) r e i t e r a t e s  the pro-msition 
t h a t  such referee may be appointed but requires t he  trial before the 
referee t o  be conduci&d i n  the same manner a s  i f  it were before a court. 
The findings of the referee must be based on evidence regular>$ adnit ted 
i n  the hearing before the referee. I f  t h i s  i s  not done the f ind i igs  if 
r e l i ed  on by the court  may be s e t  aside. 

This General Referee does not have t o  meet t he  qual i f icat ions  of 
an Examiner of T i t l s s  since he i s  not appointed under the  h n d  T i t l e  Law. 
He must meet the ordinary requirements f o r  a referee.!b) He my, of 
course, be a t i t l e  examiner o r  deputy r eg i s t r a r  as  provided i n  Section 108 
of the  Land T i t l e  Law. 

IV. 

The applicant i s  permitted by Section 9 of the Land T i t l e  Law to 
amend h i s  peti t ion.  H e ' k s t  make a motion t o  tiiis e f f ec t  and i f  it i s  
granted m u s t  f i l e  an amended pe t i t i on  ver i f ied  i n  the  same manner as the 
or iginal .  The amendment may, however, be ordered by the court on i t s  o m  
motion o r  upon the  motion of any in terested person. 

The amendment may be made before o r  a f t e r  notice has been served on 
Cie defendants. When the amendment is made before service of notice there 
i s  no problem of addit ional service. I f  the  amendment is made a_lter 
service  of notice there  i s  a question as  to whether the  notice need be 
republished o r  addi t ional  service given. California a?parently has no 
authorrty on t h i s  point, but  other s t a t e s  have refused to require 
addit ional service when a l l  in terested persons have been personalLv 
s erred o r  had entered t h e i r  agpearance . ( 5 )  

An ap$icant is permitted by Section 20 of the  Land T i t l e  Law t o  
withdraw h i s  application a t  any t h e  pr ior  to the hearing of such 
application. The pet i t ioner  must pay a l l  w s t s  at  the time of nithdrawal 
and nuke a wri t ten request f o r  uithdraual and re turn of h i s  abstracts  of 
t i t l e ,  deeds, and other h t r u m e n t s .  If the  withdrawal i s  granted, the 
court  orders t he  clerk to re turn  these documents except depositions and 
a f f idavi t s  deposited to support the pet i t ioner 's  application. I n  t h i s  



order the court s t a t e s  t h a t  t he  request f o r  withdrawal is granted.(6) 

No provision was made in the Land T i t l e  Law as  or iginal ly  adopted to 
allow owners of registered property to withdraw the i r  property f r o s  the 
operation of the Torrens System. An i n i t i a t i v e  measure adopted by the 
voters in November, 1950 amended the Land T i t l e  Law i n  t h i s  respect 
providing f o r  such withdra--1. ( 7) This permits o-mers of registered 
land to withdraw it from the operation of t he  Torrens Systeq and deal 
with i t  under the Recording System a s  non-registered land i s  deal t  with. 
The procedure involved in withdrawing property from the Torrens System i s  
discussed in Chapter 3. The advisabi l i ty  of permitting withdrawal is 
discussed in Chapter 1, Par t  IV. 

VI.  i43ElODS - OF G I V I N G  IMTICE ---- OF FILING O? TtIE PLTITIOX - - TO FZSISTR - LAND 

After  the  pe t i t i on  has been f i l ed ,  amended i f  necessary, and all other 
proper s teps  taken, the  order f o r  service of notice of f i l i n g  the pe t i t i on  
is given by the court. The notice i s  given in the following manner to the 
various interested persons. 

When the pe t i t i on  f o r  reg is t ra t ion  has been f i l e d  with the proper 
person t h i s  const i tutes  notice t o  a l l  subsequent purchasers o r  encumbrancers 
of t he  property that a r eg i s t r a t i on  proceeding is pending. It is not 
necessary to f i l e  a Lis Pendens with the County Recorder as is required f o r  
other actions affect ing r e a l  property.(8) 

1. Form of Notice --- 
After  the  court has ordered notice t o  be given, a notice must be issued 

under t he  s e a l  of the  court. This i s  similar to a summons in an ordinary 
c i v i l  act ion and contains the follouing information: 

1. Name of court  and county i n  which action is brought. 
2. Names of applicants. 
3. Description of the  laad involved i n  the proceeding. 
L. A statement that the pe t i t i on  has been f i l e d  f o r  the  reg is t ra t ion  

of t i t l e  and uhich prays f o r  a decree declaring the applicant to 
be the owner in f e e  of t he  land described i n  the peti t ion.  

The not ice  s h a l l  be directed to a l l  par t ies  who appear by the  peti t ion,  o r  
the pe t i t i on  and abstract ,  o r  by the report  of t he  examiner of t i t l e s  to 
have aq= i n t e r e s t  i n  t he  land o r  ar~)- pa r t  thereof. 

The notice shall order the persons whom it concerns to appear and 
answer the pet i t ion.  The time limit f o r  answering is 10  days a f t e r  personal 
se rv ice  i f  served w i t h i n  tha county, o r  30 days i f  served elsewhere. 



The not ice  must s t a ~ e  t:nt i f  appearance i s  not made wizhin the tiw 
a l lo t tkd  t'ne c5urt'wil.l grant t5e pe t i t ion  and d i r ec t  reg is t ra t ion  of the  
t i A d e  to t he  land. It must a lso s t a t e  t h a t  q? person so served who f a i l s  
to appear w i l l  be forever barred from disputin: such r e ~ i s t r a t i o n  decree.(?) 

2. Service of Notice 

Service of the notice and pe t i t ion  i n  reg is t ra t ion  proceedings 
pa ra l l e l s  service  of a summons and complaint i n  an ordinary c i v i l  action. 

The f irst  s t ep  i n  serving the notice i s  t o  have t h e  notice published 
in a newspaper of general c i rculat ion published in the county f o r  four 
successive weeks. The newspaper should be designated by the  court. If 
the  not ice  is published in a dai ly  paper it is su f f i c i en t  to publish the 
notice once a week f o r  four successive weeks. This shall  operate a s  notice 
to unknown persons who may have an in t e re s t  i n  the property. 

( a )  Personal Service: 
Personal service must then be made on the following persons: 

1. A l l  pa r t i e s  who appear by the pe t i t ion  o r  pe t i t ion  and abstract  
o r  r e p r t  of the exaniner of t i t l e s  to be interested i n  the fee. 

2. A l l  occupants named in the peti t ion.  

3. Husband and vife of the applicant i f  married. 
. . 

These pa r t i e s  a r e  served with a copy of the  notice attached t o  a copy of 
t he  peti t ion.  Personal service i s  required if these par t ies  l i s t e d  above 
res ide  in the  S t a t e  and can, with reasonable diligence be found and served 
within t he  State. 

h. Personal service of the notice must be made on the owners of 
adjoiDing - lands provided they reside in the S t a t e  and can, 
u i t h  reasonable dil igence be found and sewed therein. It is 
not necessary to serve them with a copy of the pet i t ion.( lg)  

If any of these persons l i s t e d  above have joined in the pe t i t i on  o r  have 
assented to the  pe t i t ion  in writing, no such service i s  required.( l l )  

(b) Publication Service: 

I f  any of the par t ies  who have not joined i n  the pe t i t i on  o r  assented 
to the hearing in writing, do not res ide -&thin the S t a t e  o r  cannot with 
reasonable dil igence be found and served within the State, a copy of the 
not ice  s h a l l  be s en t  by mail t o  such parQ a t  h i s  l a s t  known address, 
witMn 30 days a f t e r  the  first publication of the  notice in the newspaper. 
If h i s  last known address cannot be found with reasonable diligence the 
not ice  must be mailed to the party in care of the County Clerk of the  
County in which the land i s  si tuated.  



If a q  of these parties appear bg the petition, petition and 
abstract, o r  report of the ew.?liner of t i t l e s  to be interested i n  the fee 
a copy of the petition must be attached to the notice that  i s  mailed to 
him. 

I n  any case it is not necessary to serve a aopy of the abstract, 
order or  map with the notice.(l2) 

(c) Service on Special Parties: 

(1) I f  the petition prays to have the l ine  of q public way 
determined, notice must be given to the loayor or  other presiding officer 
of a q  incorporated ci ty o r  town in uhich such way i s  situated. I f  the 
way i s  situated outside of any incorporated ci ty or  town, notice must be 
given to the chairman or presidbg officer of the board of supervisors 
of the county in which such way lies.  Notice shall  be given to these 
persons by delivering a copy of this.notice personally. 

(2 )  I f  the land borders on a navigable stream or an arm of the sea 
or  i f  it appears from the application or proceedings that  the State may 
have a claim adverse to that  of the applicant, notice shall  be given by 
personal service to the attorney general.(l3) 

(3) The court may in i t s  discretion order farther notice t o  be given 
of the application as it may deem necessary and proper in addition to the 
statutory provisions discussed above.(a) 

The constitutiondlity of these various sections providing fo r  
service of notice i s  discussed in Chapter 1. . . 

The questions which arise when service has not been proper are 
troublesome. In lnany cases it has been held that a decree may be 
attacked a t  a subsequent date fo r  fai lure to give proper notice i n  the 
manner prescribed. This gives a n  element of inconclusiveness to the 
cer t i f ica te  of t i t l e  since it can be attacked in such manner. These 
problems are thoroughly discussed in Chapter 4. The present chapter i s  
mainly devoted to a discussion of the requirements for  proper service. 
The effects of fai lure to give proper service are analyzed i n  Chapter k. 

V I I .  EFFECT OF ASSENT !LO RSGISTRATION - - 
Any person who has o r  claims an interest  in the land which i s  being 

registered may assent in writing to the registration. He u i l l  not be 
named as  a defendant or  i f  already named need not be served wi th  notice of 
the proceedings. 

The assent i s  to be executed and ac!aowledged in the manner required 
f o r  the execution and acknowledgment of a deed. It should then be f i led  
vi th  the clerk of the court. The assents may be attached to  the petition 
o r  f i l ed  separately.(lS) 



VIII. APPEARANCE 

After the  pe t i t i on  has been f i l e d  and proper notice given the persons 
who claim an i n t e r e s t  in the property may appear and object  to the p a n t -  
int: of the application. An exception i s  made i n  the case of a party trho 
has given h i s  writ ten consent t o  the  reg is t ra t ion  of the property. I f  the  
objection is sustained the applicant m u s t  pay the costs of t he  appearace.  
If it is not sustained, the defendant so objecting must pay the costs.(l6) 

When a person has a r i g h t  to appear but has not been named as  a defend- 
ant  he may appear, demand a copy of the peti t ion,  and answer it within the 
time allowed.(l7) 

The time f o r  appearance i s  10  days a f t e r  personal service  within tine 
county; 30 days a f t e r  personal service out  of the county and i n  the s t a t e .  
When persons a r e  permitted to be served by publication, they may make an 
appearance within 60 days a f t e r  the f i r s t  publication of the notice.(l@) 

IX. SUtiSIDI!iE XOTIONS AND - FETITIOKS - I N  CONKFCTION - WITd REGISTRATIiIN 
P.3OCEEDIhGS 

Section 13 of t he  Torrens S ta tu te  provides f o r  the  protection of 
minors and other persons under d i sab i l i ty .  The applicant f o r  reg is t ra t ion  
o r  any other  interested person nay pe t i t ion  t o  have a guardian appointed 
f o r  the purpose of suit far minors and other persons under d i sab i l i ty ,  and 
f o r  a l l  persons not in being who may appear to have any i n t e r e s t  i n  o r  l i e n  
upon the land. The court n i l l  then upon granting of t he  pe t i t ion  a p p c h t  
such ya rd i an .  (19) 

B. EFFECT OF DEATH OR DISABILITY OF APPLIC.4NT FOR REGISWTION 
A-- - - 

If the  pe t i t ioner  dies during the pendency of the reg is t ra t ion  pro- 
ceed-~ o r  becomes subject  to some d i sab i l i t y  the  court, on motion, may 
allow the  proceeding t o  be continued by, o r  against, h i s  representative 
o r  successor in in t e re sL(20)  

C. EFFECT OF TRAhSFFB OF THE PROPZRm DURING PEiiEhCY OF REGISTRATION --- - 
PROCEED~GS 

If the  property o r  i n t e r e s t  which is being sought t o  be registered is 
t ransferred during the  pendency of the reg is t ra t ion  proceedings Section 21 
of  t h e  Torrens S ta tu te  provides t h a t  the proceeding may be continued in the 
name of t h e  or ig ina l  applicant. The court  may if it prefers allow the per- 
son to horn the t ransfer  is made to be subst i tuted i n  t he  proceedings. 

X. Ti HEARING OF THE PETITIOlr FOR REGISTRLTION - -- - 
After proper service has been given to a l l  in terested par t ies ,  and 

the time f o r  appearance has expired, the  court  s e t s  a date f o r  the hearing. 



Kotice is given of the  date to a l l  par t ies  who have appeared. This i s  done 
in the same manner as  in an ordinary c i v i l  action. The court then hears 
evidence and determines the t i t l e  t o  the land described in the  petition.(21) 
The ordinary rules  of evidence apply a s  in any c i v i l  action. The pet i t ioner  
has the burden of proving he has a proper t i t l e  f o r  registration.(22) There 
a r e  several  items of i n t e r e s t  connected with the hearing. These xL1l be 
discussed below. 

There has been much discussion in the cases and tex ts  on the question 
of the  nature of the hearing and. the power of the court to determine col- 
l a t e r a l  issues  of t i t l e  incidentdl to the reg is t ra t ion  of t i t l e .  Section 
1h of the  Land T i t l e  Law provides t h a t  "the court s h a l l  . . . proceed to 
determine the t i t l e  to all t he  land described i n  the pe t i t ion  and of a l l  
persons who may have any i n t e r e s t  i n  any pa r t  thereof..." 

of a 
t h a t  

This has been held to  give the court  authority to determine the  va l id i ty  
t r u s t  deed obtained by frauC and t o  s e t  aside such trust  deed and decree 
t i t l e  to the property should be in the petitioner.(23) The court in 

Frances ~mrestment-CO; -- v superior Court(24) which upheld a superior court 's 
-to s e t  aside a t r u s t  deed i n  a reg is t ra t ion  proceeding s ta ted  t h a t  
t he  of the  a c t  is t o  es tabl ish a-merchantable t i t l e  t o  the land in 
the t rue  omer .  It may be necessary to determine adverse claims and s e t t l e  
co l l a t e r a l  issues  preliminary to the establishing of t i t l e  subject  to reg- 
i s t ra t ion .  A reg is t ra t ion  proceeding is no d i f fe ren t  from an ordinary pm- 
ceeding in equity even though the proceeding! t o  r eg i s t e r  t i t l e  i s  termed a 
spec ia l  proceeding. Since the court i s  i n  substance a court  of equity it 
may give complete r e l i e f  and deternline questions t h a t  are  essen t ia l  f o r  a 
complete d e t e m l a t i o n  of the t i t l e  to the land irf'question. 

me case of I n  r e  Barlow(25) provides another i l l u s t r a t i o n  of the - - 
power of the court i n  a reg is t ra t ion  proceeding to decide co l l a t e r a l  issues. 
Pe t i t ioner  i n  t h i s  case sought reg is t ra t ion  of land t o  which he claimed 
t i t l e .  Defendant claimed a r i g h t  to p a r t  of this land as  a r e s u l t  of a 
boundxy se t t l enent  formerly made by the predecessors in in t e re s t  of the 
pe t i t ioner  and the defendant. The court in the reg is t ra t ion  proceedings 
s e t t l e d  the bomdarg dispute t h a t  had a r i sen  between the par t ies  and decreed 
t n a t  the  par t ies  were bound by the boundary agreement formerly made. This 
case snows the r i gh t  of the court i n  reg is t ra t ion  proceedings to detemLne 
disputes a s  to ownership of the  property sought t o  be regis tered and then 
t o  decree reg is t ra t ion  in accordance with the settlement of those disputes. 
The case of i n  r e  Scott(&) makes it clear  t h a t  an action to  r e g i s t e r  land --- 
is  i n  the nature of a quie t  t i t l e  act ion i n  which a l l  persons1 r igh ts  i n  
t i e  par t icu la r  piece of property a r e  "conclusivelyn det.ern5ned. I n  a l a t e r  
sect ion it w i l l  be shown to what extent the decree represents a  conclusive'^ 
deternination of r ights .  

The Scot t  case invdved a pe t i t ion  f o r  reg is t ra t ion  of land w3ch was 
p a r t i a l l y ~ c ~ u $ e d  by defendants under claLn of t i t l e .  The court  deterrained 



t he  i s sue  of defendant's t i t l e  t o  the  laqd adversek~ to defon;?mts, quieted 
p l a i n t i f f ' s  t i t l e  to the en t i r e  area an? permitted registri:ion of the land 
in pe t i t ioner ' s  name. The court s ta ted  tha t  alth31igh the purpose of the  
proceeding was to obtain conc>lsive evidencc of t i t l e  the action becane a 
quie t  t i t l e  action in substace and effect  when the aefendult c l a h e d  t i t l e  
t o  pa r t  of the land. The court -ms, tilere?ort?, jus t i f ied  i n  deier.mi?in:: the 
t rue  owner of t he  property and permfitting hin to have possession of the pro- 
perty in addition to reg is t ra t ion  of h i s  t i t l e .  

The court has the  p w e r  t o  decree t i t l e  in a q  one of the par t ies  who 
c l a i m  it. If the  pe t i t ioner  f a i l s  to show t i t l a  i n  niirself and the defend- 
a n t  successfully proves t i t l e ,  the court may s u i e t  h i s  t i t l e  and reg is te r  it 
i n  the defendant's name provided t h s t  is requested. (27) 

Section 6 of t he  Torrens Act gives the court the ri ;ht  b deter~nine the 
l i n e  of a pr ivate  o r  public way i n  connection with a ra<is t r - i t lon r x e e d i n g .  

Section 14 of t he  Torrens Act requires the  co>wt to give a deter&mtion 
of t i t l e  of a l l  interes'ted persons; a deterinination as  t o  whetiier the land is 
the separate o r  cornunity property of the  party found t o  be the owner; a d  
wnether o r  not the t i t l e  is held in av s2ecial  capacity. 

A decree is then rendered by the court to t h i s  effect .  

A jury t r i a l  i s  grodhed  f o r  by section lb of the Tori-ens Statute.  
This sect ion s t a t e s  t ha t  any issue of f a c t  ra ised by a ver i f ied  pleading of 
a person cla inine an i n t e r e s t  i n  the land shall be submitted to a jury on 
demand of any party appearing in the action. It is then sibmitted t o  a jury 
i n  the same manner and to the same e-utent as it woul3 be subnitted in any 
ordinary act ion i n  accordance with general law and Cne constitution. The 
verdict  of the  jury w i l l  then have l i k e  e f fec t  as  is provided by general la;< 
when issues  i n  ordinary actions a r e  submitted t o  a jury. 

There a r e  a few s t a t e s  which do not provide f o r  a juqy trial. Tnese 
include Colorado, I l l i no i s ,  Nebraska, Ohio, aregon, Xas'hington, l.iinnescta. 
I n  these s t a t e s  const i tut ional  problems have been raised.(28) The Califor- 
nia s t a t u t e  provides f o r  a jury t r i a l  so no cons t i t i t iona l  issues of'thaL 
nature a r e  involved. 

A proceeding to reg i s t e r  t i t l e  has been 5elA t o  be adversary i n  c h a r ~ -  
ter.(29) It is not  a proceeding merely f o r  tne ?'lrpose of obtainint: conclu- 
s ive  evidence of t i t l e ,  but i s  i n  e f f e c t  an action i n  equ-ity f o r  the deter- 
mination of t i t l e .  The action to reg is te r  property is considered a6verse to 
the  par t ies  claiminz t i t l e  against  the pet i t ioner  and it is also a d ~ e r s e  to 
those wio claim t i t l e  through the pet i t ioner .  



For exanple, 0 t he  o-mer of Slackacre gives a deed of t r u s t  on the 
property t o  A .  A is, thererore, claiming through 0, the owner. X, w::o 
has been occupjinp the  property claims t i t l e  by adverse possession. .i 
is, therefore, claining t i t l e  -- azainst  5 but  not hi!!. If Cl then 

pe t i t ions  to have h i s  t i t l e  cer t i f ied  and registered, A, the holder of the  
t r u s t  deed evan though he claims through 0 would be a necessary parti- as  
well  as  X and would be accordingly served. He could not r e ly  on 0 to pro- 
t e c t  h i s  i n t e r e s t s  against  X, the adverse possessor and should appear in 
the  p r o c e e d i ~ s .  The act ion would be adverse to A as  well as  to I. I f  A 
f a i l e d  to aspear a f t e r  proper service on him, 0 might f a i l  to mention the 
t r u s t  deed o r  by e r ro r  it night  not be shown in the decree and ce r t i f i ca t e  
subsequently issued by the reg is t ra r .  A would have one year in which t o  
a t tack  the decree under Section h5 of the Torrens Act and have the i n t e r e s t  
he had appear on the ce r t i f i ca t e .  If the  property had been sold t o  a born 
f i d e  purchaser it muld  seem t h a t  A would not have t h i s  r i gh t  to s e t  the 
o r ig ina l  decree aside. I f  A f a i l ed  to come in within t he  prescribed time 
l i m i t  (leaving out  the  problem of an intervening bona f ide  purchaser) the  
decree would become final and A would lose  h i s  i n t e r e s t  i n  the  property. 
The court  i n  the  case of - T i t l e  Guarantee --- and T r u s t  Co. 1 Griset(30) s t a t e s  
it is - never s a fe  f o r  a necessary party to an adverse proceeding to f a i l  to 
a?pear when summoned into court. 

The r e s u l t  would be d i f fe ren t  i f  A had not received proper service. 
Chapter li discusses t h i s  problem. 

In an act ion to quie t  t i t l e ,  es tabl ish t i t l e  to ,  pa r t i t i on  land, o r  to 
administer upon an es ta te  of a deceased person imolving land, and the court 
has o r  can acquire jur isdict ion of the land i n  rem, t he  decree may order the  
land registered.  'his may be done i f  it i s  requested and proper notice i s  
published and served on interested parties.  Tine application mt s e t  fo r th  
the  f a c t s  described i n  the f i r s t  pa r t  of t h i s  chapter as e s sen t i a l  to a 
p e t i t i o n  f o r  regis t ra t ion.  (1)  

I n  proceediqs  to probate an es ta te  involving land, a decree determin- 
ing t i t l e  to the land may also order regis t ra t ion.  A s  in the s i tua t ions  
discussed above, a proper pe t i t ion  must be f i l ed ,  notice published and served 
as i n  an ordinary act ion to reg is te r  land.(2) 

XI. TiiE DECm OF RESISTR4TIOlJ - - 
After t h e  hearing the  court s h a l l  &%give, and enter a decree confirm- 

ing t h e  t i t l e  of the  person found t o  be the owner of the property involved i n  
the  action. This i s  provided by Section 1 b  of the Land T i t l e  Law. This sec- 
t i o n  of the Survey w i l l  discuss the form and contents of the decree and the 
e f f e c t  and conclusiveness of the  decree. The methods of attacking such a 
decree w i l l  be discussed i n  a l a t e r  chapter. 

A .  CON'EMTS OF TdE 0EiK33 - - -- 
Section 15 of t he  Land T i t l e  Law provides t h a t  the  decree must s t a t e  



the following matters: 

Xnetiier o r  not the owner is married or  unmarried. If mrr ied ,  
it must s t a t e  the  f u l l  nane of the  spouse. 

If the o-mer is under a d i sab i l i ty ,  it must state the nature of 
t he  d i sab i l i ty ;  the person who i s  act ing f o r  him; the source of 
that person's authori t r .  

,lose CUS- If the owner i s  a minor, it must s t a t e  h i s  age and i n  w' 
tody h i s  e s t a t e  then is. 

The decree must contain an accurate description of the property. 

The decree must s e t  fo r th  the e s t a t e  which the owner has. 

It must s e t  f o r t h  all estates ,  mortgages, easements, l iens ,  
attachments and other encumbrances to nhich the land is subject  
i n  r e l a t i ve  pr ior i ty .  This includes t he  r igh ts  of husband and 
wife. Aqv recorded l i e n  o r  charge must be referred to b;r book 
and page of the  record. 

Any other f a c t s  properly ta be detemined by the court. 

The decree then s t a t e s  t h a t  the applicants are  en t i t l ed  t o  have the 
land regis tered and d e c r e e s t h a t  the land i s  registered. It then orders 
t he  r e g i s t r a r  to i ssue  a ce r t i f i ca t e  of t i t l e  t o  the owner when a cer t i -  
f i e d  copy of t h e  decree is f i l e d  mth him.(3) 

The decree should also s t a t e  t ha t  it i s  a f inal  and conclusive deter- 
mination of t i t l e  t o  the land as against  all persons, known and unknown 
except as the  a c t  provides. 

B. FOR3 OF THE DEC.W --- 
Section 15 of the Torrens Act requires the decree t o  be s t a t ed  in a 

form convenient f o r  t ranscr ipt ion upon the ce r t i f i ca t e  of t i t l e .  Sections 
23 and 2b trhich describe the contents of t he  ce r t i f i ca t e  do not make pro- 
vision f o r  the  decree t o  be copied on the cer t i f ica te .  A reference t o  the  
decree on the c e r t i f i c a t e  is, therefore, suff ic ient . (k)  

In se t t i ng  f o r t h  t he  various encumbrances to  which the e s t a t e  i s  sub- 
j ec t  it is permissible f o r  t he  decree t o  r e f e r  t o  the  book and page where 
such l i e n s  a r e  recorded. For example, the decree may s t a t e  the property 
i s  subject  to exceptions and reservations contained i n  deed recorded in  
&ok 2000, Page 501, of Deeds Book. It is not generally necessary to des- 
cr ibe in d e t a i l  the  various covenants and conditions, e t  cetera, t o  which 
the t i t l e  i s  subject. Xoxever, i n  a s i tua t ion  i n  wh ic ra  reference w i l l  
not  be su f f i c i en t  to make it clear  what l i ens  a f f ec t  the  property sought 
to be rezistered,  it i s  preferable to describe the encumbrances i n  the decree. 



This problem would be Likely to a r i s e  =hen several  l o t s  a r e  being 
registered i n  one proceeding and references to several  recorded instruments 
uoulr: be necessary. These references might r e s u l t  i n  confusion to a person 
attemptirag to determine uhat encumbrances a par t icular  piece of property 
i s  subjec t  to. Under such circmstances i t  is a&isatk to describe the 
spec i f i c  res t r ic t ions  in de ta i l .  This problem was ra ised in the case of 
I n  - re m ( 5 )  and the  court stated: 

"While under the a c t  reference may be had to records of deeds, 
nevertheless, a s  to a t i t l e  which, a s  here, under the  deeds i s  
l imited and qualified by so many covenants contained therein, 
t he  purpose contemplated would be far be t t e r  subserved if the 
decree in spec i f ic  language s e t  fo r th  the  conditiovs, res t r ic t ions ,  
reservations, and l i ens  to which the court found the t i t l e  la be 
subject, ra ther  than by reference." 

The court  in the Ean.@e case summarizes the s i tua t ion  very c lear ly  by 
s ta t ing:  

"Since the purpose of the proceeding is, so f a r  as  possible, 
to s h p l i f y  the t i t l e  and eliminate questions t h a t  no longer 
a f f e c t  it, the 6ecree should in plain, expl ic i t ,  and 
unmistakable t e r n  s e t  fo r th  the conclusion of the court  
thereon." 

I=. EITECT OF TH3 DECREE --- 
The decree i n  the  reg is t ra t ion  proceedings is declared by the S ta tu te  

to be " i n  the  nature of a decree in rem, shall forever qu ie t  t he  t i t l e  to 
the land therein  ordered regis tered and s h a l l  bk final and conclusive a s  
against  the  r igh ts  of a l l  persons, h o k n  and un)nown, to as se r t  any estate,  
i n t e r e s t ,  claim, l i e n  o r  demand of any kind o r  nature whatsoever, against  
t h e  land so ordered registered o r  any pat thereof, except only a s  i n  
t h i s  a c t  provided."(6) The courts i n  a se r ies  of decisions have refused 
to hold t h a t  the  decree i s  a conclusive adjudication of t i t l e  in s p i t e  of 
this sect ion of the Torrens Act. This has led to a general d i s t r u s t  of a 
Torrens t i t l e  and a breakdoun of the e n t i r e  system. This problem w i l l  be 
d i s ~ s s e d  in Chapter "Effect of Registration of Pmperty Under 'ibrrens 
Syste~;." 

The decree granted i n  a Torrens proceeding does not change the 
i n t e r e s t s  i n  the propert). which existed before regis t ra t ion.  It does not  
change a covenant i n  a deed which was not binding on a subsequent par ty  
into a covenant t h a t  would be binding on a subsequent party.(?) The 
i n t e r e s t s  remain the same as before regis t ra t ion.  T i t l e  is merely 
cer t i f ied in the owner, subject  to cer ta in  specified in te res t s .  

I n  addition, a reg is t ra t ion  decree cannot change l e g d  requirements 
f o r  the t ransfer  of property. For example, in the case of F i t z s h o n s  v 
Raiche(8) A executed a deed conveyin& property owned by him to his sist<r, S 



A f i l e d  the deed, obtained a decree of reg is t ra t ion  but the deed was never 
delivered to S. The mere a c t  of regis ter ing the deed did not a f f ec t  the - 
s t ~ t u s  of A as owner, T i t l e  had never been t r m f e r r e d  t o  S since *e 
deed had never been delivered. This property was, therefore, included in 
A ' s  e s t a t e  a t  h i s  death. Registration did. not a f f ec t  the t i t l e  t o  t h i s  
property. 

D. ENTRY OF DECREE, ZILIBG OF CERTIFIED CGFY -- - -- 

After the  decree ordering reg is t ra t ion  has been granted, it must be 
entered on the  records of the  court.(9) The decree is then f i l e d  uith the 
c le rk  and, a ce r t i f i ed  copy of the decree i s  f i l e d  with t he  reg is t ra r ,  who 
i ssues  t h e  ce r t i f i ca t e  of t i t l e . ( l 0 )  This ce r t i f i ca t e  is discussed below 
i n  de t a i l .  

Fai lure  to  enter the decree re l ieves  the r eg i s t r a r  of the duty of 
accepting a ce r t i f i ed  CODY of the decree and issuing the ce r t i f i ca t e  of 
t i t l e .  (ll) 

The methods of se t t ing  as ide the decree of reg is t ra t ion  including the 
r i g h t  of appeal from the judgment w i l l  be considered in a later chapter. 

XI1 TIE CERTIFICATE OF TITLE - -- 
After  t he  decree of reg is t ra t ion  has been f i l e d  with the clerk, and a 

ce r t i f i ed  copy f i l ed  with the  r eg i s t r a r  a ce r t i f i ca t e  is issued by the 
r e g i s t r a r  to the  person declared by the decree to be the oTmer of the  
property. (12) This seci ion rill deal with the issuance of the cer t i f ica te ,  
form and contents of the cer t i f ica te ,  and the e f f ec t  of such a cer t i f ica te .  
The conclusiveness of the  ce r t i f i ca t e  will be discussed i n  a subsequent 
chapter. 

A. FOm AND CONTENTS OF CERTDICAT!I -- - 
Sections 15' and 22 of the  Land T i t l e  Law provide f o r  the issuance of 

t he  c e r t i f i c a t e  of t i t l e  by the r e g i s t r a r  a f t e r  the ce r t i f i ed  copy of the 
decree is f i l e d  with the reg is t ra r .  

The c e r t i f i c a t e  of t i t l e  i s  required to be i n  duplicate. The original  
is retained by the  r eg i s t r a r  in a book en t i t l ed  "Register of Titles." The 
duplicate i s  delivered to the owner o r  person acting f o r  him. The 
ce r t i f i ca t e s  must be numbered, consecutively and must have end.orsed thereon 
t h e  year, month, day, hour, and minute of the  issuance of such cer t i f ica te .  
It must be under t he  hand and o f f i c i a l  s e a l  of t he  registrar.(13) 

The c e r t i f i c a t e  of t i t l e  must contain the followin& infomation: 

1. Description of the property registered. ( l h )  

2. Character of the  ownership. (e.g. Jolnt  tenancy, tenancy in 
conunon, & cetera)  



Whether land i s  separate o r  community property. I f  cormunity 
property the names of husband and wife. 

Nature, amount and order of the  l iens ,  encumbrances, & cetera, 
and other i n t e r e s t s  established by the decree. 

Whether owner (unless corporation or  trustee,  cetera)  i s  
married o r  not. I f  marrier2, the  ce r t i f i ca t e  must s t a t e  the 
name of the husband o r  wife. 

If the owner i s  a minor, the  ce r t i f i ca t e  s h a l l  s t a t e  h i s  age. 

If the owner i s  under any other d i sab i l i ty ,  the  ce r t i f i ca t e  
must s t a t e  the  n a t w e  of t h e  d i sab i l i ty .  

If the c e r t i f i c a t e  i s  issued t o  an executor or  a d d n i s t r a t o r  
the  ce r t i f i ca t e  s h a l l  show the name of the  deceased t e s t a to r  
o r  in tes ta te .  

If the c e r t i f i c a t e  i s  issued to an assignee in insolvency o r  
t rus tee  in bhrlkruptcy the ce r t i f i ca t e  must show the name of 
the  insolvent or  bankrupt. 

The r eg i s t r a r  must note a t  Lhe end of the c e r t i f i c a t e  the  
par t icu la rs  of a l l  es ta tes ,  mortgages, l iens ,  encumbrances, 
an2 charges to which the owner's t i t l e  is subject . ( l5)  

I f  the  property is held by the owner "in trust", "upon 
l imi ta t ion  o r  condition" this f ac t  be shown i n  the 
ce r t i f i ca t e  of t i t l e ,  but the par t iculars  of the  trust, 
condition, o r  l imita t ion need not be s e t  forth.(l6) I f  a 
t rus tee  has "power of sale" t h i s  must be noted on the 
ce r t i f i ca t e .  (17) 

Section 3L of the Land T i t l e  Law contains a l i s t  of t he  
i n t e r e s t s  t o  which a registered t i t l e  i s  subjected. This 
provision should be printed on the c e r t i f i c a t e  as  a memo- 
randum t o  the holder. See Chapter k f o r  a l i s t  of these 
various items. 

It has been suggested t h a t  the following be printed on the 
cer t i f ica te :  

"Right of appeal e e s t s  f o r  s i x  months a f t e r  
entry of decree, by Sec. 939, Code of Civ i l  
Procedure." (18 ) 

This serves t o  inform purchasers what r i g h t  of a ~ p e a l  exists. 



Section 2b of  the Land T i t l e  Law provides a sample form which i s  suggested 
but not  made compulsory. This reads a s  follows: 

"State of California, ) SS 

County of ...................... ) 
A .B. ( s t a t e  occupation and residence, giving s t r e e t  and number), State  

of California ( i f  an administrator, give the name of the  deceased; i f  a 
minor, give h i s  age; i f  under other disabi l i ty ,  s t a t e  i ts  nature), married 
to ( m e  of husband o r  wife, or  i f  not married so s t a t e ) ,  i s  the owner of 
an  e s t a t e  in f e e  s i ~ p l e ,  (o r  as  the case may be) in the following land 
( i n s e r t  description contained in the decree). Subject, however, to the 
es ta tes ,  easements, l iens ,  encmbrances, and charses hereunder noted. ( In  
case of trust,  condition o r  l imitation,  say Itin t r u s t y w  o r  "upon condition," 
o r  "with l imitation," a s  the  case may be.) 

1. Nortgage t o  ... f o r  the sum of i;..., dated ..., payable ..... a f t e r  ... ... ..., date, with i n t e r e s t  a t  per cent per i n t e r e s t  payable 

.... 2. Mechanic's l i e n  i n  favor of X. Y. f o r  G...., f i l e d  

3. Assessment f o r  inprovement of ... s t ree t .  Amount $..., due .... 

I n  Witness whereof, I have hereunto s e t  q y  hand and caused q y  of f i c i a l  
s e a l  to be affixed, t h i s  .... date of ... 

(Seal)  

.................................. 
Xegistrsr of T i t les  i n  and f o r  the ... County of , Stat2 of California" 

A s  s t a t ed  above, the Xegistrar must issue a c e r t i f i c a t s  of t i t l e  in 
dupl i ra te  when the  ce r t i f i ed  copy of the decree of reg is t ra t ion  has Seen 
f i l e d  with him. 

He i s  required to keep the or ig ina l  cer t i f ica tes  i n  a book known as 
t h e  "Register of Titles." In t h i s  book the ce r t i f i ca t e s  are  entered in 
the  order of t h e i r  numbers, witin blanks for  the entry of memorials at  a 
later date. Each ce r t i f i ca t e  is a p q e  i n  t h i s  book and. the dup l i ca t~ ,  is 
numbered i n  the sane fashicn as  the original .  

I n  another book a record i s  kept of tne name of the  person t o  whom a 
c e r t i f i c a t e  was issued, the number oQ such cerificacs,  t he  dkv, hour and 
rninute of i ts  issuance. This book also contains an e n t v  of the naxe of 
t he  person +a whon the duy~lir-ate was deli.vered and the book and page whve 



tne or ig ina l  i s  enterea o r  recordea. In  t h i s  book tnere i s  a place l o r  
the signzture o i  t ne  person t o  whom a c e r t i i i c a t e  has been delivered, 
consti tuting a rece ip t  l o r  tne certificate. j i y j  Section 30 of tne Land 
T i t l e  k d  provides t h a t  a receipt  must be given beiore a ce r t f i i ca t e  s h a i  
be aeiivered ana must be signed by the owner. Tnis rece ip t  mar be p r ~ t e d  
k . t n e  book a s  described above o r  pasted in tne w u ~ .  Tne signature of 
tke owner must be witnessed by the r eg i s t r a r  o r  deputy o r  acknowledged ky 
any o f f i c e r  authorized to take acknowledgments o i  deeds. If it is 
acmow.ea~ed outside of the presence or tne reg is t ra r  o r  deputy r eg i s t r a r  
the rece ip t  must be pasted i n  the book. The receipt  w i l l  tnen be p r i m  
iacxe evidence of the genuiness of the owner's signature.(20) 

Sections 25 and 26 of tna Land 'l ' i tle Law permit tenants i n  common of 
regis tered land to have a single ce r t i i i ca t e  issued f o r  tne en t i r e  area. 
They may, nowever, aemvld t h a t  the  r eg i s t r a r  issue a separate ce r t i f i ca t e  
i o r  an u n a i ~ ~ i a e d  share. These various ce r t i f i ca t e s  may l a t e r  be excnanged 
i o r  a s i n d e  c e r t i i j c a t e  coverin2 tne en t i r e  area. 

The degis t rar  m c s t  tinen Keer indices i n  tne followini: manner. He 
must Keep one index i n  wtllch tne names of tine owners of regis terea  lands 
and Other persons witn i n t e r e s t s  i n  registered lana are aipnabetized. 
;re ,mzz a iao  keep a property index i n  wnicn the property regis terec  is 
indexec according t o  i t s  iega l  d e s c r i ~ ~ i o n .  This permits a person who i s  
i n t e r e s t e d  in f i n o h , =  out whether cer ta in  property i s  r e c i s b r e d  t o  
discover t h i s  by means o' tne names of the owners o r  by tine 1eSa.l 
description of the property. 

.' . 
?,%en tne c e r t i f i c a t e  is i s a e a  and properly numbered the property i s  

consid.e~ed 3 e ~ i s t s r e d .  it zhen becomes subject  t o  provisions of the Land 
T i t l e  Law a s  of tne date of tne f i l i n g  01 the peti t ion.  ( 2 l j  

The cer t i i ' icate  of t i t l e  i s  declarea t o  be conclusive evidence t h a t  
the  regis tered owner has a good and va i id  t i t i e  t o  tne iand. (22 j According 
t o  Section 3b of the Land Tixie Law a person purchasing regis tered land i s  
subject only to the in t e r e s t s  mentioned on the cer t i f ica te .  Exception i s  
rrade in tne case of f raud ana iorgery and i n  the case of cer ta in  i n t e r e s t s  
enuneratea i n  Section 3b. i n  a s e r i e s  or  aecisions the California coxrrs 
have refused to recognize tne ce r t i f i ca t e  a s  conciusive eridence of t i t i e  
ana nave neid tha t  the t i t l e  of subsequent purcnasers of the registered 
pmperty i s  subject . to i n t e r e s t s  not i i s t e d  in Section 3b. Tne r e s u i t  
has been t n a t  a ce r t i f i ca t e  of t i t l e  i s  not conclusive evidence of t i t l e  
and subsecpent purcnasers a r e  not  safe i n  reiying on such certi i ' icate 
f o r  tne  t rue s t a t e  of tine t i t i e  t o  lana tney are purchasing. 

Tnis pmblem i s  discussed i n  de t a i i  in Cnapter & wEifect  of Registra- 
t i on  o i  t'ro9ert;- llnder T o m n s  System." 
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